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AFTERNOON SESSION 
1:45 p.m. 

THE COURT: Who do we have now? 

MR. SCHUP"™MAN: May we continue with Mr. Kives 
at this point, because his plane leaves first. 

THE COURT: Okay. 

MR. SCHURTMAN: Your Honor, before JF question 
Mr. Kives, I request permission to make a very brief 
statement. 


During the luncheon recess the defendants’ 


-, counsel wanted to question Mr. Kives. Mr. Kives requested 


that I be present and I requested permission to be present 
during the questioning. 

Defendants’ counsel absolutely refused and 
said I had no right to be there. 

Since your Honor wasn't available I had no choic 
but to let them question Mr. Kives alone. 

I have since looked at the rule that defendants’ 
counsel referred te this morning and I would simply like 
the record to show that rule (4) (a) 1 of the Rules of 
Civil Procedures does not give them any of the rights they 
just demanded and attained. 

THE COURT: What do you mean, rights demanded 


and attained? 
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MR. BERGEN: Your Honor, I would like to just 


state personally -- 


THE COURT: Please. Let's not have everybody 


jumping in. I am questioning Mr. Schurtman. 

MR. SCHURTMAN: They told your Honor that they 
wanted to question Mr. Kives because if we had told them 
in advance that he was an expert they wouldc have had the 
right to take his deposition. 


In the first place, the rules don't give them 


the right to take the deposition. In the second place, 


even if they had the right to take a deposition, I would 


have had the right to be present. 


Now, I am not making an issue of it at this 


THE COURT: Let's not get into all that. 
MR. SCHURTMAN: I will drop the issue. I just 
want the record to show what has happened. 

MR. PRETTYMAN: I think I am entitled to reply 
since he has put it on the record. 

Your Honor, what happened was that we said in 
view of the fact that Mr. Schurtman was not representing the 
witness, that he was being called as an expert, and that the 


had interrogated him when we were not present, we would 


appreciate the opportunity of talking to him without their 


i cee pag 
? sygbecieeeny ag: ee Gis ae na 
cn sa RAL al 
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presence. 

We asked whether the gentleman would refuse to 
talk to us without Mr. Schurtman's presence and we were told 
no, that he merely preferred it, and we confirmed that with 

him when we talked to him. 
He did not demand that Mr. Schurtman be present 
but merely said that he wished everybody was altogether. 
When we said that we preferred to talk to him 
alone since they had, we thereupon talked to him alone. 
That's all there was to it. 
THE COURT: I think we just have to go on with 
the testimony. Let's go. 


MR. BERGEN: Your Honor, may I just say somethin 


about Mr. Graham. He has to get a 6 o'clock plane to go 


back to Urbana, Illinois. 
THE COURT: We will work everybody in. 
MR. BERGEN: Thank you. 

RAYMOND KIVES, resumed. 

DIRECT EXAMINATION 

BY MR. SCHURTMAN: (Continued) 


Q Mr. Kives, I will try to pick up where we left 


I think you testified that you had an annual 


sales volume, your company, K-Tell had an annual sales 
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jhe 4 Kives - direct 
volume of $87 million. 

A Our last fiscal year we did $87 million. 

Q My next question is of that $87,000,000, how 
much represents record albums and tapes promoted over tele- 


vision? 


A I would say about 65 percent. 
Q Do you know whether K-Tell is the largest compan 
in the TV mail order field? | 

THE COUR”: I tell you, you are going to have to 
really begin cutting this case down. 

It doesn't make the slighest difference whether 
they are the largest. 

Let's get right to the point. 

I will assume he is in a business, you know, 
and if it does 65 percent of 87 million, that's enough. 
Let's go. 

Do you know “tr. “Morris Levy? 


Yes e 


How long have you Known Mr. Levy? 

A Since the ummer of ‘65. 

Have you had any business dealings with Mr. 
Levy? 

Yes. 


What has been the ature of these dealinas? 
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A He packaged our initial records that K-Tel or 
its predecessor companies put out. 

Q Which of his companies packaged them? 

THE COURT: What difference does it make? Let's 
get to the point. What is the point? 

Q Can you tell the Court how many copies of the 
various packages were sold that “ir. Levy packages for you? 

THF. COURT: What difference does that make? 

MR. SCHURTMAN : It has a bearing on our projec- 
tions of damages in this case, your Honor. 

THE COURT: All right. 

A Most of his packages sold in the area of a 
million to 2 millior and a half units. 

Q How long does a television promotion of a record 
album normally last? 

A In the area of approximately three months. 

Q When you put a package together for a TV album, 
do you obtain licenses or leases of masters from other 
companies? 

A Presently I do. 

Q Are all of these deals in writina? 

A Eventually they are put down to writing. | 


Q Do you ever follow the practice of making an ora 


em iit at 
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agreement and starting to perform under it before it is put | 
| 


jhe Kives - direct 
intc writing? 

A Yes. 

Q Is that the practice in your industry? 

A Initially you have an oral agreement and then 
you put it into writing. 

Q What is thetime aap hetween the oral agreement 
and the written aareement in the type of situation you just 
described? 

A That would be anywhere from one to six months. 

Q Have you ever paid any substantial sums of 


| 
money in the form of advances to anyone without having a | 
j 
written contract? | 


A Yes. 


| 
| 
| 


Q Have you used masters of other companies without 


having a written contract? 


Q Is that the practice in your industry? 


| 
| 
A Yes. 
| 


A To use -- yes, I would say. 

Q Have you ever made any such oral deals with | 
| 
} 


Mr. Levy or his companies? 


A Well, basically you would ask for masters and 


you could use the masters and you put the thing to writing 
one or two months afterwards. 


THE COURT: After what? 
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THE WITNESS: Afte: the package is released, 
after the record is -- 
THE COURT: And that 3s usually what happens? 
You say it is usual? 


THE WITNESS: In our industry, probably at least 


a month after the contracts are usually finalized. But 
there is an oral agreement. 


Q Have you ever made any oral acreements for 


publishing rates? 
A Yes. 
THE COURT: Let me make it clear. Are you 


telling me that it is usual in your industry not to put the 


| 
| 
| 
| 
| 
| 


contract in writing until a month or so after the record is 
released? Is that what you are saying? 

THE WITNESS: I am saying that -- when you are | 
getting individual masters most times you do not have a | 
written contract finalized until anywhere from a month to 
two months after the package is completed. | 


THE COURT: All right. Give me a minute to get 


MR. PRETTYMAN: How many months was that? 


THE WITNESS: One to two months. 


THE COURT: Read the answer again, Mr. Reporter, | 
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(Aaswer read.) 


Q Just to be clear on that, Mr. Kives, before the 


written contract is finalized and signed are albums released 


and sold to the public? 
A In mixed albums, yes. 

THE COURT: In what? 

THE WITNESS: In like multi--in compilation 
albums, containing 20 or more individual masters, like not 
the same artist. 

THE COURT: Go ahead. 

MR. PRETTYMAN: May I have an objection on the 
grounds of relevancy in view of that last answer, your Honor 

THE COURT: That is what I was «scing to ask him 
about. I won't sustain the objection, but -- 

MR. SCHURTMAN: I will withdraw the last question, 
your Honor. 

THE COURT: Look, what I think everybody is 
aware cf is that you have been -- you seem to be careful to 
be limited your testimony to a situation where you obtain 
a bunch of masters to put on one of these TV promotion 
records, right? 

THE WITNESS: Correct. 

THE COURT: Do you know whether this would apply 


this practice would apply to a record made by an individual 
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performer, such as John Lennon. 

THE WITNESS: T don't feel that this would apply 
to that situation. ; 

Q Have you ever been involved in a situation with 
a performer like John Lennon? 

A No, not of his caliber. 

Q What types of situations -- spell it out a littl 
more cleariy, so the record is clear -- what types of 
situations do you make oral deals in where the paper work 
follows later, if you can describe it very briefly. 

A Mainly in situations where there are multi- 
packages, where there is multi songs, like 20 individual 
songs. 

Q And do you deal with different companies to ob- 


tain the masters? 


A Yes. 


Q And they send you the master tapes before a 
written agreement has been signed? 
A Yes.. 
Q And do you send them advances before a written 
agreement has been signed? 
MR. PRETTYMAN: Your Honor, I am going to object 
again. I don't know what relevance this has. That isn't 


this situation. 
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THE COURT: I don't know why we have to get 
into a lot of detail. 

MR. PRETTYMAN: He is distinguishing the present 
case from something else. | 

MR. SCHURTMAN: I don't know if that is a valid | 
distinction. All I want is the facts on the record. We 
will argue the significance of the facts at a later point. 

‘AR. PRETTYMAN: He made the distinction. 

THE COURT: Please, let's not have a lot of 
colloquy. I do not see any need to get into a lot of detail 
about how he does the business with -- what do you call it-- 
the multi? 

THE WITNESS: The multi-package, the multi- 
compilation packages. 

THE COURT: The multi-compilation packages. 

THE WITNESS: Where you would have 20 individual 


artists on one LP. 


artists have recorded some time ago and the recordings 
have been sold in the normal channels sometime aqo. 
THE WITNESS: Correct. 


THE COURT: And they are no longer active in 


THE COURT: Are these situations where these 
| 
| 
| 
| 
| 
1 
i 


those normal channels? 


THE WITNESS: Well, they could -- they are still 
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active in the normal channels? 

THE COURT: But these came out sometime ago, 
right? 

THE WITNESS: Yes. No, there are also some tracks 
we get that are still fairly current. 

THE COURT: And you take those very songs as 
originally recorded and you put them on 4 new compilation, 
right? 

THE ‘NITNESS: Right. 

THE COURT: And you don't have anybody, any 
art. st coming in, like John Lennon, and rerecording those 
old songs? 

THE WITNESS: No, not for the current packages. 
For older hits we have rerecorded, records that -- where the 
artist is no longer with the label. We have had like a 
record where -- we just rerecorded like Webb Pierce, his 
oldest hits, where he is no longer on the label. But those 
songs are usually about ten years old. 


But sonas that are within one or two years, we 


eves mentee eee ee 


are using the original masters by the original artist. 


THE COURT: Those you gather together? 


THE WITNESS: From tne various companies. 
THE COURT: And that is the situation where this| 


practice you described obtains, right? 


| 
| 
| 
| 
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THE WITNESS: Riqht, where I would get oral 
commitments followed by written commitments several months 
after the package is released. 

BY MR. SCHURTMAN: 

Q One last question on that point. Where you get 
these oral commitments and you pay advances on the strength 
of the oral commitments, how high have these advances heen? 

MR. PRETTYMAN: Your Honor, I am sorry. I am 
goina to have to object. 

THE COURT: Let me hear the question. 

(Question read.) 

THE COURT: I will overrule the objection. 

That oatieen according to the -- 

THE COURT: Give us -- 

A Well, the highest I paid was $50,000 for a sinql 
song for the world, for an Elton John cut, for the world 


use. Tnat could be on packages throughout the world. 
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Q Now, moving to a different subject, when 
K-Tel leases maters from other companies, do these other 
companies furnish it with 7-1/2 inch per second tape or with 
15-inch per second tapes or any other speed? 
MR. PRETTYMAN: May I object in view of the 


fact that no foundation has been laid for this particular 


piece of information and he has not been submitted for 


this purpose? 
THE COURT: Overruled. 
Do you understand the question? 
What speed tapes? 
A We have gotten them in both speeds. 
Q What do you mean? 
THE WITNESS: Some companies furnish us 
with 7-1/2 and some furnish us with 15. 
(9) Do you remember any of the companies who have 
furnished you with 7-1/2? 
A I really don't get involved with that. 
fa) Do you recall an album that was vackaged for 
you by one of Mr. Levy's companies entitled 20 Power Hits? 
A Yes. 
9 How many copies of that album were sold? 
In the area of a million. 


How manv? 
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Approximately a million units. 
(a) Did you receive any unusual number of com- 
plaints about the quality of that album? 
A No. 
Q Have you received any unusual numberof 
complaints concerning any albums made with 7-1/2 ips tapes? 
A I would not know. 


Q If K-Tell were to handle an album which 


John Lennon recorded 15 or 16 rock and roll hits expressly 


for TV promotion and it was agreed that this album would 
sell at a price of $4.98 per album and $5.98 ver tape, per 
8-track tape, can you on the basis of your exnerience in 
the industry give us an estimate of how many albums and 
tapes could have been sold in the United States by TV 
promotion? 
MR. PRETTYMAN: Objection. 
MR. BERGEN: Objection. 
THE COURT: Overruled. 
A Anywhere from a half million to close to 
2 million units. 
fe) That would be in the United States? 
A Yes. 
How about abroad? 


THE COURT: I am sorry. What did you sav in 
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the United States? 

THE WITNESS: Between a half million and close 
to two million. 

THE COURT: Now abroad. 

THE WITNESS: I would double it. I would 
say anywhere from a million to 4 million units. 

MR. PRETTYMAN: May we have a continuing 
objection so I don't have to keep getting up? 

THE COURT: Yes. 

Q Would the number of sales vary depending on 
whether Mr. Lennon personally appeared in the television 
commercial advertising the album? 

A Yes. 

Q In what manner would it vary? 

A If he would self-endorse the product it 
would add at least an additional 35 percent. We have had 
several packages that have been self-endorsed, like Eddie 
Arnold, Mary Robbins, Pat Boone, and we have had substantiall 
greater sales from those albums. 

THE COURT: The 35 percent added would be added | 
to what? The 1 million or the 4 million? 

THE WITNESS: Both. 

THE COURT: The other figures were without 


his own endorsement on TV? 
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THE WITNFSS: Yes, but basically using his 
picture. It would be using his nicture and a picture 
of his group. 
MR.SCHURTMAN : Your witness. 
CROSS EXAMINATION 
BY MR. PRETTYMAN: 

Q My name is Barrett Prettyman. I represent 
Capitol Records and EMI Records. Do I understand that 
K-Tel has never released an entirely new product, that is, 
an album that was entirely new and had not come out before? 

A Yes. 

Q If Mr. Levy were to come to you and to tell 
you that he had a deal with Mr. Lennon to put out an 
alkum and wanted you to participate with it in some fashion 
in tems of packaging and distribution through the way you 
normally operate, would you enter into any oral deal with 
him for that package? 

A No. 

THE COURT: Will you read the answer? 
(Answer read.) 
MR. SCHURTMAN: What are the terms of this 


hypothetical deal? 


THE COURT: It is Mr. Prettyman's cuestion. The! 


witness seems to understand it. If vou want redirect ~| 


{ 


H 
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MR. SCHURTMAN: I object to the question 
because it speaks of a deal without giving any terms. 
THE COURT: TIT overrule it. Go ahead. 
ta] As a matter of fact, sir, did not Mr. Levy 
call you at one point in connection with an album dealing 
with Mr. Lennon? 
A I don't mow if he called me or I spoke to hin, 
but I snoke to him one time. 
Q Did it have to do with sales of this potential 
album in Canada? 
A I spoke to him on the phone and I asked him 
whether 1 could get the rights for this package. | 
Q Did you say anything to him, Mr. Kives, 
as to whether you believe or did nothkelieve if he ~ 
get such a deal from Mr. Lennon? 


A Basically I said if he had this packaae I 


would like it for Canada. 


effect that you could not believe that he had such a deal 


with Mr. Leonnon? 


A I think I said I was very immressed that he did 


i 
Q And did you not say anything to him to the 


have this package. 


fa) My question was, did you not say something to hi 


to the effect that you could not believe he had gotten such 


{ 
| 
| 
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a deal with Mr. Lennon? 

A I really don’t know the exact words I used, 
but basically I was very imoressed that he had John 
Lennon for a record package. 

(@] If, in fact, something had been able to have 
been worked out between you, would you have reauired some 
kind of <aeceanes over and above his word that he did, in 
fact, have Mr. Lennon under contract for that production? 


A I would have asked him to give me some written 


assurance. 


or you say you enter into oral contracts, are not those 


| 

| 

| 

| 

| 

.@) In the contracts in which uv enter into | 


contracts where the other person is relying upon your integrity 
rather than your relying on the other verson's inteqritv? 
MR.SCHURTMAN: I object to the question. I don't 
know what it means. 
THE COURT: If he understands it. 
Can you answer that? 
THE WITNESS: I am not 109 percent certain of 
what he is asking 
@) You described some limited situations in which 
you enter into an oral agreement with somebody and then 
some time thereafter the paner work follows? 


A Yes. 
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Q Now, are those deals such that the nature 
of the agreement is thatthe person with him you enter 
into the agreement is relying upon you to pay and nerform 
as opposed to the other way around? 
A Yes. 

THE COURT: You mentioned in response to 
some questions of mine that there were situations where 
you might have a package in which there was a very old 
song, ten years or so old, and that you would have some 
artist re-record it? 

THE WITNESS: Correct. 

THE COURT: There, I quess, you would have to 
getthe rights to the song from the owner of the rights? 

THE WITNESS: No. Mostontracts when 


an artist is under license to a record company, he can't 


re-record a song. Assume he makes a song, a hit, he can't 


re-record a song for a period of five to ten years. After 
that veriod is over he has a right to record his sonq for 
another record company. This generally goes not hapven, 
but ti does happven im certain situations. 

THE COURT: In other words, the situations you 
are describing now are situations where you know that 
an artist is free of the old contract and he is free to 
re-record for you? 
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THE WITNESS: Correct. 
BY MR. PRETTYMAN: 

Q So that if we nin that down, if we have 
a major artist and he is under exclusive contract with the 
company, during the period of exclusivity you would not be 
able to put out a package of his sonas, certainly, without 
agreement of his company? Is that correct? 

A Absolutely. 

Q Anau. aS a matter of fact, you do not put 
out those tapes of packages of major artists, do you, 
where he is still under exclusive contract with the 
company? 

A Generally I don't. 

Q Now, after this contract comes to an end, 
however, and he is no longer under contract for that 
company, then after a period of time you are free to enter 
into an agreement to put out a vackage of his songs? 

A Yes. 

(9) Normally, as I understand it, those would be 
the same songs that he had put out in prior years and 
you would be putting out a new package of those? 

A Correct. 


Q But what you are saying is that in a few 


instances he will re-record the same sonag that he had 
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recorued before? 

A With the new record company. 

Q bet you have not had an instance where he 
would re-record entirely new songs that he has not put out 
before? 

A No. 

fe) Would you tell us, sir, what is the normal 
period of time between the time that a particular song 
by a particular artist is popular and the time thatyou 
put out that same song by that artist as part of one of 
your TV packages? 

A I try to get the song as quickly as possible, 
and if I can get it while it is going up the charts I 
would and the record company is prepared to give it t» 
me I would take it. 

6) Is the Poppy family -- have I said that 
correctly -- 

A Yes. 

Q Is that the one that you got about au cvickly 
as any other? 


A For a complete album from one artist, ves. 


Q How longwas that after the time that that was 


popular? 


A Well, four or five years. 
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Q And, in fact, do you often get these compiliations 
of songs some ten years after they have been novular? 


A It depends on the type of package I am putting 


Q My question is, do you sometimes get those 
compiliations as late as ten years after the songs had been 
out? 

A Yes. 

(@) Now, is it true that when these compiliations, 
these albums are sold through a retail fulfillment center, 
that some people buy those packages because they are 
directed to the store by the television ad, and that others 
buy them because they come in off the street and see them on 
the shelves? 

A Most of them see them because they are directed 
tothe store by the ad. 

Q Is it still true that artisans as many as 
20 percent buy them because they see them on the shelves? 

A Anywhere, I will say, from 10 to 15 percent 
by seeing them on the shelves. 

Q You have not made a study of that? 

A No. 


If Adam VIII were to put out an album 


over television and through retail fulfillment centers 
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and a request for that sonq came in, let's say, some two 
years later, would you normally expect that that order would 
be filled? 
A I don't know how Adam VIII runs their business. 
0 Well, based on your general understanding in 
the industry -- I am sorry. May I retract that -- 

Dia K-Tel normally after its initial selling peritiod 
is over retain a certain number of albums in its warehouse | 
in order to fill later orders? 

A Generally. We do not make it a policy. 

Q Sometimes you do and sometimes you don't? 

A Yes. 

Q In those cases where you did keep albums in 


» your warehouse, I take it you would be fulfilling orders 


A Yes. 

Q What is the normal period of these contracts 
you enter into? Is it three to five years? Is that the 
normal period? 

A Generally, if it is a comoilation or a 
mixed album, it is the number of uses you have for the 


song and the period of time is really usually from one to 


| 
as long as they came in and you still had the albums left? | 
| 
| 
| 
| 
| 
i 


three to four years. 
| 
Q When you say number of uses, you mean it can | 
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run its course and over another period you can have another 
use? 

A Yes,if you have two uses, you can use it on 
one special album and thenyou can use it on another mixture 
of different hits. 


THE COURT: I don't understand. In other 


words, these contracts provide a specific number G 


uses? 

A Some of the contracts. 

THE COURT:Do you they provide for periods of time 
also? 

THE WITNESS: Usually they do. Usually you will have 
two uses over a period of two years or three years. Some 
are one year. 

THE COURT: In other words, are they usually 
more than a year? 

THE WITNESS: Most of the contracts are 
approximately for two years. Some are from one to two 
years. But they usually specify the number of uses, 
rather than the term. You can use it for one record or 
you can use it for two records. 

Q And the number of uses would normally be 
spelled out? 


x Right. 
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MR. PRETTYMAN: I have no further questions. 


CROSS EXAMINATION 


BY MR. BERGEN: 


Q 


Mr. Kives, my name is James Bergen, and 


I represent John Lennon and Harold Seider. 


Now, is the bulk of K-Tel's business 


retail fulfillment center sales? 


A 


@) 


testified to 


A 


re) 


Yes. 


How much of the revenues that you have 
of K-Tel's is from TV mail order? 
A very small portion. 


Your estimates of the amount of albums 


thatwould have been sold of this John Lennon package is 


strictly retail fulfillment center? 


A 
a) 
through mail 
A 
had an Elvis 
order in the 
Q 
was sold for 


A 


Yes. 

Do you have any idea how many you could sell 
order? 

Well, I know that mail order packages, they 
Presly package that didover a million mail 
United States. 

Do you know how long that Elvis Presly package 
through mail order? 

It was less than a year. 

THE COURT: In other words, the estimates vou 
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gave earlier are strictly on the idea of retail fulfillment? 
THE WITNESS: Correct. 
.@) K-Tel has practically no business in mail 


order, TV mail order? 


A Negligible. 


(@) Now, when you talk about this re-recording 
of old songs, on owns the new master, the new recordina? 

A K-Tel. 

That is pursuant to a written agreement? 

A Yes. 

Q Can you t-*1l us the basis upon which you 
came up with these figures of 500,000 to a million? 

A Basically I have been in the business for 
eight years and I run many packages. It is really a aut 
feeling. But I have great respect for John Lennon and 
I feel that those are the fiaqures that would sell. 

Q Don't you deal basically -- when I say 
“you," K-Tel -- deal basically with vroven hits? 

A Yes. 

Q Prior to these licenses being entered into, 
do you make written felicitations to the various record 
companies with respect to these masters? 

A Most of my felicitations are done by telenhone. 


Q Is there usually any pvaner work at all in front 
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of the final product, the final package? 
A Well, sometimes we would use telegrams or telexe 
Q No. On the usual license for masters, is 
there a sell-off provision after the period of the license?- 
A Yes. 
How long is the sell-off provision? 
A It is usually six months after the license 
expires. 
Q Is there usually an auditing provision in 
these contracts? . 
A Yes. 
Q How long does that last? 
A I would say the term of the contract. 
MR. BERGEN: I have no further questions. 
CROSS EXAMINATION 


BY MR. GRUMBACH: 


Q My name is George Grumbach, and I represent 


Apple Records, sir. 

Didn't you just tell us before in our interview 
that auditing can go on for an unlimited period after the 
expiration of the contract? 

A Well, with our company we don't really mind. 
Ii you want to pay the audit bills, you are entitled to 


audit. 
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contract? Is that correct? 

A really have not been in business that long. 
We have really not undergone that many audits. 

9 Is it the case that the auditing terms of 
a contract are sometimes included and sometimes not? 

A Yes. 

Q If you have an important contract that you want 
to get, you will then yield on an auditing provision? 

A Yes. 


Q You mentioned advances in your prior testi- 
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Q In vour exnerience, then, the riqht to audit 
| 


mony. Is it normal to give the company or the artist 
that gives you a master an advance? 

A It depends on the nature of the artist and 
the nature of the song. WE have given advances, ss 
advances for more current products, and I have aiven advances 
when it is somebody delivering a complete package. 

Q Let us just take this case. Assuming you were 
having a deal with John Lennon, would you assume to give 
an advance? 

A Yes. 


Q Now, you testified that as to sell-off 


provisions when the contract expired, as vou sav, in the 
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sense that the normal term is over, then comes the 
sell-off mariane ‘that begins to run after that; isn't 
that correct? 

A In a contract, yes. 

Q So, in other words, if you are testifying as 
to a two-year contract with a six-month sell-off provision, 
you would have two years and six months of that contract? 

A Yes. 

9 When you talk about sell-off vorovisions, tell 
me who you sell off to? 


A Well, I sell off to retail outlets, like to 


Woolworths, Thrifty, or we would sell to other distributors. 


2) Now, some of those neople that you sell to 
known in the industry as rack jobbers? 

A Yes. 

‘@) Could I go into a record store, for example, 
and buy one of these albums for $1.98 that had originally 
sold for $4.98? 


A Yes. 


| 
| 
| 
| 
| 
| 
| 


Q Would it have a hole punched in it? 

A Usually it will. 

9 You testified about contracts which did not 
have a tern, such as one year, vlus the six-month sell-off, 


two years, but, instead, the contract said vou have one use 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


mmbr Kives-cross 868 
or two uses of this album, of this master? Is that cor- 
rect? You said there was some contract said that instead 
of specifying a term in a calendar fashion, would just 
specify one or two uses? 

A Correct. 

Q If there was nothing in this contract that 


said anything about one year, two years, three years, 


| 


| 
| 


but it just said you may use this master on one album that 
you have put out, would you understand that contract to 
mean that you at your own option would have the right 
to sell this album as long as you wished? 

A Could you repeat the question? 


(Question read.) 


A If the other 19 or so sonas had the same 


provision, I would assume yes. But this is verv unlikelv. 


MR. GRUMBACH: No further questions. 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. - 791-1020 


jhe 1 Kives - redirect 
REDIRECT EXAMINATION 
BY MR. SCHURTMAN: 

Q Mr. Kives, how lonq is one use normally? 

A It's usually the life of the package that the 
song is put on and it would probably be three to four months 

Q Three to four months. 

So if you speak of a single use, the entire 
thing would be over in three or four months? 

A Usually. 

Q And if you want to make it more than one use 
that would be specified, that it must be more than one 
use? 

A That's correct. 

Q You testified about an Elvis Presley album 
which sold over a million copies. 

Was that through retail fulfillment centers or 


by mail order TV? 


A By mail order TV, the United States. 
Q Did Elvis Presley personally appear in the 
commercials? 
A No. 
So it was not a self-endorsed album? 


No. 


Which type of sale in your experience is more 
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successful, by mail order or »yv retail ful‘illment centers? 
A Retail fulfillment centers. 
Q Why is that? 


A A lot of people just don't want to take the 


effort of writing and sending a check and writing a letter. 

Q Do you know of anv combined mail order and 
retail fulfillment center campaiaqns, where both are done 
simultaneously? 


| 


A It is -- there aren't too many done simultane- | 


ously, but there are many done where they will use mail order 


and then they will do retail once they have proven a packaae| 
«Ss successful. But there are some that have heen done 
simultaneously. 

Q Can they vary from one section of the country to! 
the counter? 

A Yes. 

Q Use mail order in one section and retail ful- 


fillment in another section? 


A Yes. 


Q You were questioned about a hypothetical situa- | 


tion of a deal with Mr. Lennon. 
Were you asked whether you would give him an 
advance in such a deal? 


If I suggest to you a situation where Mr. Lennon 
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has breached a prior agreement with you and you take the 
position that he owes vou several hundred thousand dollars 
and you then make a deal to cure the settlement by making a 
package for him, would you necessarily pay him in advance 
on top of that? 


A No. 


MR. PRETTYMAN: Objection, your Honor. 
MR. BERGEN: Objection, your Honor. 
MR. SCHURTMAN: What is the objection? 
THE COURT: I will overrule that. 


If I felt he owed me some money I would not pay 


MR. SCHURTMAN: I have no further questions. 
THE COURT: All right. You may step down. 


Thank you very much. 


(Witness excused.) 


| 
| 
| 


THE COURT: Are there any further questions for-+ 
MR. SCHURTMAN: Yes. | 
I would liketo continue with Mr. Graham. 
THE COURT: All richt. 
MICHAEL H. GRAHAM, resumed. 
CROSS EXAMINATION 


CONTINUED BY MR. SCHURTMAN: 


Q Mr. Gram, just before we broke for lunch vou 
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testified that you reqarded the fact that the sonq Ya Ya 


had been recorded twice by Mr. Lennon as compliance with the 


A Yes. 


October 1973 settlement agreement, is that correct? | 
| 
| 


9 According to Plaintiffs’ Exhibit 11, which is the 
transcript of the settlement conference before Judge Griesa, | 


on page z you made the followina statement to the Court, | 
| 

and I quote: 
“John Lennon agrees to record three songs 


belonaing to Big Seven Publishers on his next album. The 


songs which John Lennon intends to record at this time are 
You Can't Catch “4e, Angel Baby and Ya Ya. John Lennon 
reserves the right to alter the last two songs, that is, 
Angel Baby and Ya Ya, to any other songs belonging to 3ia 
Seven, but will in all events record You Can't Catch Me." 
Is it your testimony that this was intended to 
mean that the song Ya Ya could simply be recorded twice? 


A I was not intended at the time, but I think it 


fits, yes. 


Q It was not intended at the time to mean that? 


A I had no idea he would record the song twice, 


Q Wasn't the intention that three separate songs 


would be recorded? 
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THE COURT: I didn't understand you to say that 
you could comply with that agreement by recording the same 
song three times. That isn't what you said this morning, 
is it? 

THE WITNESS: No, your Honor. He had to record 


You Can't. Catch Me. 


THE COURT: Then he had to record two other 


Cafferent songs, right? 

THE WITNESS: He had to record two selectirxns to 
give Mr. Levy his mechanical royalty. That's the way I under- 
stood it, that he needed to be -~ 

THE COURT: Could he just record You Can't Catch 
Me and then record Ya Ya twice? Would that be -- 

THE WITNESS: It would have qgotten Mr. Levy his 
mechanical and satisfied the agreement. 

THE COURT: You know, I think this is a completely 
profitless guest. There might be questions of the interpre- 
tation of the settlement agreement. It is background. If 
don't know that there is any scientific measure about how 
far we go into it, but my insting here is -- you know, this 
is not particularly productive. 

MR. SCHURTMAN: Your Honor, I raise it only 
because for the first time I heard the theory this morning 


that a double recording of Ya Ya is sufficient. 
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THE COURT: It is of no real concern to me now. 
MR. SCHURTMAN: Fine. 

Q The second part of the settiement aqreement 
required that certain things be done prior to December 31, 
1974, did it not? 

A Yes. 


Q And were those things done prior to December 31, 


Yes. 


Q In what manner? 


A There was a letter sent to Big Seven in effect 


stating the songs available for license from the Apple 
non-Beatle catalogue. 

2) What was the date of that letter? 

A December 31, 1974. That's what vou showed me 
this morning. 

Q Right. 

So the letter wasn't delivered until after 

December 31. 

A I don't know whether it was mailed or hand 
delivered. I don't know. 

Q But in any event, it did not actually license 
these songs, did it, it simply offered to license them? 


A I believe that that is what it says. 
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Q So isn't it correct that at least technically 
the second part of the settlement agreement was not per- 
formed prior to December 31? 

A I would say it is not correct, that that vas 
substantial compliance. 

Q You say it was substantial compliance? All right. 

Can you describe the circumstances under which 
it was decided on the last day of the year to send that 
letter? 

A Yes, that on December 29 the Beatles’ settlement 
agreement was approved by the Court in England, which gave 
the authorization for that letter to he sent. 

Before that it was not possible to state to Mr. 
Levy that Apple had agreed to this license. 

(@) Did anyone send a telegram or cable or letter 
memorandum stating "We can now comply with the second part 0 
the Levy settlement.” 

A Send it to who? 


A Internally. Did you receive anything from any- 


A I believe I received -- specifically not to that 
question. 


I received notification of court approval in 
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Graham - cross 
THE COURT: Approval was December 29. 
THE WITNESS: I helieve -- yes. 
Q My question is whether you know whether there 


was any specific communication internally in your orqaniza- 


tion or organizations saying “Let's go ahead and comply 


with the second part of the Levy settlement." 

A The only communication was my telenhone call to 
Mr. Dolgenos. 

Q Which was when? 

A It was before the end of the year. 

Q What did vou tell “Mr. Dolgenos at that point? 

A I told him that we got the authorization, we qot 
to ger this information over to Mr. Levy, because we can 
license the songs to him. 

Q At that point did you say anything to Mr. 
Dolgenos about the meeting you and Mr. Seider had had in 
November with Mr. Levy? 

A No. 

Q Had you ever told Mr. Dolgenos about 

A Yes. 

Q When did vou tell Mr. Dolgenos about it? 

A I would have told him something -- I told him 
something about it the morning after the meeting when we 


went to his office and there was the message for Harold 
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Seider from Mr. Levy that he had called and there was a 
telephone call from Mr. Levy for Mr. Seider. I know we 
said something about the meeting that night, but I don't | 
recall what it is I told him, and I wasn't very extensive. | 

Q was that the only time you told him about that | 
meeting? | 

A Yes. 

Q I show you Plaintiffs’ Exhibit 31, which is a 
letter dated January 9 from Mr. Levy to Mr. Dolgenos. | 

Have you ever seen the original or a copy of thi 
before? 

A Yes, I have. 

Q When did you see it for the first time? 

A I don't know. I don't Know. 

re) Did Mr. Dolgenos call you when he received that 


letter and tell you that he had just received a response 


to the December 31 letter that you and he had discussed? 


A No, it wouldn't have come up that way. I saw 


certain pavers involving this litigation at some time after 


the case started, but I don't know when it is I saw this, but 

I have seen it before. | 
Q when was the first time that you learned that 

Mr. Levy or Adam VIII or Big Seven claimed that thev had an 


agreement with Mr. Lennon to put out a TV album? 
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Sometime in -- I think sometime in Januarv 1974. 


When in January? 


Excuse me. ‘75. 


Q When in January 1975. 


74? You mean '75? 
| 
| 


A I don't know. I know I was called and I was 
told that there was a lawsuit and that John and Harold were 
both defendants. 

Q This was after the lawsuit was started? 

A Yes, and I may have seen this letter before the 


lawsuit was started, but I don't believe T wasin New York 


between the end -- the last period of December and in Janu- 
ary and I wouldn't have seen it until I was back again 
or it was mailed to me after the litiaation started. 


(a) Were you in New York between December 29 and 


December 31? 


A No. 


9 You discussed that with Mr. Dolagenos on the 


telephone? 


A Yes. I went back to Illinois before that. 


Q At the time you told Mr. Dolqenos to make this 
offer to Mr. Levv -- I am talking of the December 31 offer 
to licenge certain masters -- did you tell “ir. Dolgenos to 


let you know what “Mr. Levv's response woulc be? 
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MR. BERGEN: I object to the form of the ques- 
tion. I don't think there is any testimony about an offer, 
your Honor. 

THE COURT: Let me hear the question. 

(Question read.) 

THE COURT: Objection overruled. 

A I don't tell Mr. Dolgenos. I asked him -- 
remind him to do this and I asked him to notify Mr. Levy 
and I did not ask him to tell me what the response was. 

Q During the November 18, 1974 meeting at the 
Cavallero between you and Mr. Levy and Mr. Seider and partly 
with Mr. Kahl -- 

A Yes. 

Q -~- was there anv discussion at that time about 
compliance with the October 1973 settlement agreement? 

A No. 

Q The subject nver came up during the meeting? 

A Never came up. 

a) Did Mr. Levy ask why you were attending that 
meeting? 

A 


9 id you tell him? 


were you attending that particular meetina? 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. NY. - 791-1020 


| 
| 


880 
Graham - cross 


A Because I am a consultant to Mr. Lennon, I was 
in New York at the time, and Mr. Seider asked me to come. 
Q Were you consulting on the sale of the non- 


Beatle inventory? 


with that, yes. 


Q And is that the reason you attended the meetina? 


| 
| 
| 
A On that -- I was representina Appvle in conactio 
| 


A That is one of the reasons. 
Q What was the other reason? 
A Mr. Seider asked me to go. | 
Q Did Mr. Seider tell you why he wanted you there? | 


A He only told me what we were going to talk 
What did he tell you you were qoina to talk 


Mr. Levy wanted the informatior on the non- 
Beatle inventory and Let It Be and we were going to discuss 
with him a TV package. 


QO Before the meeting what did Mr. Seider tell you 


about the TV package? 


A He had told me that -- at that particular moment, 
nothing. He had told me before that that he and John had 
talked to Morris and that John was interested in the concept | 


and that if it was goina to vroceed John would have to 
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decide and they would have to work something out with FMI. 
THE COURT: We have had that testimony at least 

three times. 
We are just going on and on. 


Did you ever take Mr. Graham's deposition? 


| 
| 
| 
MR. SCHURTMAN: No. 
THE COURT: This is like a deposition. Discove 


should have been over by the time we got to trial. 

Q During that discussion on November 18 did Mr. 
Levy say anything about notifying Capitol Records of the 
fact that a Lennon album was coming out? 

A No, not that I remember. 


Q There was no discussion about any notification 


to Capitol? 
The discussion was to get ahold of EMI. 
Capitol come up at all in the discussion? 
COURT: Does it make a difference? 


SCHURTMAN: Yes, it does make a difference, 


THE COURT: All riaht. Why didn't you get a 


deposition? You are conducting discovery in this courtroom 


and I cannot take the time to do that. 
MR. SCHURTMAN: Your Honor, I am conducting 


cross examination. I did not know it was my obligation -- 
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THE COURT: You have nothing to base your cross 

on except just fishing around, hoping. You don't know what- 

MR. SCHURTMAN: I know what I am driving at. 

THE COURT: All right. 

You know, you can't qo on forever on this. 

MR. SCHURTMAN: Your Honor, I have been cross 
examining this witness for ahout 20 minutes. 

THE COURT: I don't care how long it is. It's 


more than 20 minutes and it is simply a groping, which you 


should avoid. 


Twenty minutes is a very precious amount of time, 
Now, let's bring it to a conclusion. Really, 
we are not getting anywhere with this cross examination. 
MR. SCHURTMAN: I think I am. 
A Capitol came up in connection with who would 
probably press the album when we were talking about the 
40 cent pressing cost and the 15 cent jacket and collating, 


that possibly Capitol could do it. 


THE COURT: Whis is also what he said before. 


Q Either durina the November 18 meeting or at any 
time vrior to that did you receive any information that Mr. 
Lennon had rehearsed the album at Mr. Levy's farm? 

A No. 


ry 


Did you receive any information that ‘ir. Lennon | 
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had conducted recording sessions in New York in October? 

THE COURT: Look, this man was out at a Univer- 
sity in Illinois. Right? 

THE WITNESS: Yes, sir. 

THE COURT: You were not following this day-to- 
day. 

What in Heavens name difference does it make 
whether he was informed of the rehearsals at the farm in 
Ghent or not? 

Now, let's conclude this. I am going to direct 
you to conclude this in five minutes and no more, in less 
than five minutes, if you can possibly do it. 

Q Prior to testifying today, did you read Mr. 
Seider's deposition? 

A I have -- I read a digest of Mr. Seider's depo- 
sition I would say it's about six to eight weeks ago. I 
did ‘not read anything -- 

THE COURT: Did you read his testimony or his 


deposition? 


THE WITNESS: I read a digest of his deposition. | 


THF COURT: All right. That's the answer. 
Next question. 
Did you read Mr. Levy's testimony? 


I skimmed, I believe, a digest of his. 
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Q The sheet of fiqures that you reconstructed, aial 
you in fact give that to “ir. Seider at the time? | 

A Yes. 

9 Was there ever any further discussion about these 


figures? 


A No. 
Q Did you or anyone in your presence ever tell Mr. 
Levy that a deal with Lennon was impossible or could not be 


done? 


you participate in the decision to have 


come out with the Lennon album? 


you participate in the decision to have 

Capitol Records send teleqrams to Adam VIII suppliers and 
TV stations? 

A No, I did not. 

Q When did you first become aware that this had 
been done? 

A When I received certain -- I think I was told 
that it had been -- if it had been done, that some teleqrams 
had been sent, and I received certain papers in this liti- 


gation sometime after thecomplaint was filed. 


9 What papers? 
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A The complaint and I think some ~~ whatever was 
annexed to it. 

9 Have vou participated with the defendants' 
attorneys in the preparation of this case for trial? 

A No, I have not. 

MR. SCHURTMAN: Your Honor, pursuant to your 
direction not to continue with the cross examination, I 
will stop at this voint. 

Tim COURT: Fine. 

MR. SCHURTMAN: I am not finished. 

THE COURT: All richt, that's fine. You had 
three more minutes, but it is unm to you. What else? 

Any further questions? 

MR. PRETTYMAN: I have about four or five. 

THF. COURT: All riaht. 
CROSS EXAMINATION 
BY MR. PRETTYMAN: 

9 Mr. Graham, durina vour testimony vou referred 
to a narticular period of time when vou said that the 
normal sellina price for albums sold throuqh normal retail 
was $6.98 and then you said something about although the 
album before that was $5.98. 

Do vou recall what album that was? 


I believe the Mand Games album had come out at 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


jhe Graham - cross 
$5.98 and Walls and Bridaqes was $6.98. 
MR. SCHURTMAN: 1 object to that as improper 
redirect. It was not covered on my cross examination. 
THE COURT: Sustained. 
Mr. Levy say -- 
> COURT: Wait a minute. You haven't examine 
this witness at all. 
MR. PRETTYMAN: No. | 
THF COURT: All riqht. I don't think you are 
limited by that. What was the question and answer? | 
MR. PRETTYMAN: I think he answered. I think | 
he said it was Mind Games that came out at $5.98 but that | 
Walls and Bridaqes came out at $4.98. | 
THF WITNESS: I believe thatto be riaht. Yes. | 
| 
a) Did Mr. Levy say anythina at the November 18 | 
or 19 meetina that would indicate that he thought that 
FMI's approval was not necessary before he could distribute 


or sell this album? 


A No. | 


9 As a matter of fact, did his constant references 
to Mr. Seider seeina Mr. Wood-- were they interpreted by you 
as an admission that he did need EMI's consent? 

MR. SCHURTMAN: Objection. 


THE COURT: Sustained. 


| 
| 
| 
| 
: 
| 
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fe) Did you nersonally inform anyone at. Capitol 
or EMI about this meetin«e on November 18 and 19 prior to 
the institution of this lawsuit? 

A No. 

9 And did you talk to anybody at Capitol or EMI, 
informing them about any of these discussions that you had 
had about the possibility of Mr. Seider seeing EMI or any~ 
thing of that sort? 

A No. 

MR. PRETTYMAN: ‘ict is all I have. Thank you. 
THE COURT: All rigqnt. 
MR. GRUMBACH: I have two questions. 
THE COURT: All riqht. 
CROSS EXAMINATION 
BY MR. GRUMBACH: 

fe) M- Graham, if you put you Ya Ya on Walls and 
Rridaes end then you put it out aaqain on another album 
does the copyriaht owner of Ya Ya get royalties for each 
sale of each album with respect to that selection? 

A Yes. 

0 At the time of the October '73 settlement you 


will recall that in the settlement documents it is stated 


that Mr. Lennon is either to use his best efforts *o get 


Apple Records, which I believe you said was the C:lifornia 
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company, to license three non-Beatle masters to Big Seven 
Or, at Mr. Lennon's election, to record himself two more of 
Mr. Levy's or his comnany's copyrighted sonas, is that cor- 
rect? 
A Except I believe it is Apple Corps Limited. 
Other than that, ves. 
a) The purport of my question is this: 
Did you at any time in conversation with Mr. 
Levey or his attorneys or anyone else representing him, 
explain why the settlement was phrased in terms of Mr. 
Lennon using his best efforts to get Apple to license these 
selections. 
MR. SCHURTMAN: Objection on the qrounds it is 
parol evidence. 
THR COURT: Sustained. 
MR. GRUMRACH: Your Honor, if I may suqaest the 
reason for this, I think it is important to my client, 


Apple. I am trying to show, vour Honor, and I don't want 


to do it in the vresence of the witness if you prefer me 


not to -- 
THE COURT: Let me see the agreement, please. 
You are talking about Exhibit what? 


MR. GRUMBACH: There are two. It is the 


transcrivt and the later letter. 
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THE COURT: All right. 11 and 12. 

MR. GRUMBACH: For example, on 12, your Honor, 
at the bottom of the first nage it says that Lennon has 
agreed, at his da; ‘cretion, to nerform either of the follow- 
inc, and then subparacranh (a) is to use his best efforts 
to cause the appropriate Annle © mpany to license, and 
then (b)} savs if the avpronriate Apple company for any rea~ 
son does not license the three songs, then Mr. Lennon is to 
nersue the other alternative. 

THE COURT: All richt. 


I will allow the auestion. 


a) Mr. Graham, did you ever explain to Mr. Levy or 
any renresentative of Mr. Levy why the option and the best 


efforts lanauage was used in negotiating this settlement? 


MR. SCHURTMAN: May I have a continuina objec- 


tion, sir. 


THE COURT: Overruled. 
A I may -- initially I had a conversation with 


Mr. Seider when I was in California and he called on this 


| 
| 

| 

| 

| 

| 

| 

MR. GRUMBACH: Thank you. 
| 

i 

| 


to make sure that Mr. Leve understood that we can't deliver 
Apple no.-Beatles without the consent of the others. 


a) Without the consent of who others? 


A The three -- 
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THE COURT: If he is qoing to simply testify 
he may have done somethina -- 

THE WITNESS: No. I told that to Mr. Seider 
very clearly on the telephone -- this was in California -- 
to make sure that thev understood that there is an alterna- 
tive and the reason for it is we can't deliver the Apple 
non-Beatle. 

THE COURT: The question was did you explain 
to Mr. Levy the reason for couching the second phase of the 
settlement in the way it was couched. 

THE WITNESS: I never svoke with Mr. Levy 
between that veriod and when the settlement was done here. 
I might -- vour Honor, I don't remember whether -- 

THE COURT: Just aqive us your memory. 

Don't give us speculation. 

THE WITNFSS: I mav have explained it to Mr. 
¥rasilovskyv off the record here, hut I don't remember. 

fe) Mr. Krasilovsky was Mr. Levy's counsel. 

THE COURT: You are confusina me a areat deal. 

THE WITNESS: Sorrv. 

THE COURT: Did you tell Mr. Levy at any point 
about the reason for the particular method of handlina the 
second vohase of the settleinent aqreement? 


THE WITNESS: NO. 
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> COURT: All right. That's the answer. 
MR. GRUMBACH: Your Honor, I had asked whether 
he spoke to any of Mr. Levy's representatives as well. 
THE COURT: Then ask that. 
MR. GRUMBACH: Yes, sir. 

ce) Did vou sneak to any of his representatives, 
including his attorney at that time, Mr. Krasilovsky? 

A Mr. KraSilovsky was here and present for the 
stipulation on the record and in the discussions before 
that off the record I helieve I explained to him whv. He 
was not fully aware of the settlement terms, only apparentl 
havina snoken with Mr. Levy quickly to confirm its existence. 

ce) And what is your best recollection of what you 


told Mr. Krasilovsky, if anything, about the reason why the 


settlement was couched in terms of best efforts rather 


than, for example, Mr. Lennon promising that Apple would 


deliver these non-Beatle licenses? 
MR. SCHURTMAN: I object, your Honor. 


THE COURT: Overruled. 


A I said that Mr. Lennon -- that John can't de- 
liver non-Beatle masters without the consent of the other 
three Beatles. 

MR. GRUMBACH: Thank you. 


I have no further auestions. 
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MR. SCHURTMAN: I have one question. 
THE COURT: All right, one more. 
RECROSS EXAMINATION 
BY MR. SCHURTMAN: 

@) You testified that Mr. Levy or Biq Seven would 
have received the same royalties on the second recording 
of Ya Ya as on the first recordind. 

A That's mv understanding, yes. 

0 What about performance royalties? 

Would those have been duplicated, too? 

A You only aet paid once if it plays once. 

0 If Ya Ya were verformed once what would happen 
with respect to sheet music sales of Ya Ya? 

A I don't know. 


9 When a sonq is recorded by an artist like 


John Lennon and released by John Lennon does that in your 


experience induce other artists to release the same sonq? 
A I don't have sufficient experience to answer 
that question. I don't know. 
MR. SCHURTMAN: No further questions. 
THE COURT: All riaht. Thank you, Mr. Graham. 
THE WITNFSS: Thank you. 
(Witness excused. ) 


THE COURT: “Now, do we resume with Mr. Lennon? 
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MR. BFRGFN: Yes, vour Honor. 

JOHN LENNON, resumed. 
DIRECT EXAMINATION 
BY MR. BERGEN (Continued) : 

‘@) Mr. Lennon, did Canitol pay the recording com- 
panies for the October 1974 sessions for the rock and 
roll album? 

A Yes, I sunnose so. 

9) Is there any standard or usual time in terms of 
length for a sona? 


A No. It denends on who wants to do what. I mean, 
Bob Dylan made a song thewhole length of one side of an 
album. You can make a sona anv lenaqth you want. It depend 
on who comnosed it. 

(9) Are some of the songs on the rock and roll 
album less than two minutes? 

A I think there is Riv It Up and Ready Teddy, 
which is made into a medley, I mean, they are stuck together 
like it's one sona. It only lasts about one and a half 


minutes. In the fifties they used to make very short 


records. 


(@) ‘Are you familiar with a sona called Her Majesty? 


A It's a Beatle sona from one of their albums. 


Do vou know what album that is from? 
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No. The White album possibly. 
Do you know how lonq that sonq is? 
A No. 
1@) At the October 8 meetina was there any discussiqn 
about retail fulfillment centers? 
A I never heard of that expression until their 
lawyers asked me about it at the deposition. 

I never heard it in me life. 

fa) Do you recall whether you were working on the 
rock and roll album after the 7-1/2 tane was given to Mr. 
Levy? 

A Well, I never stop working on the thing until 
it aoes out. I mean, I work on it at home -- 

MR. SCHURTMAN: Objection on arounds of repeti- 
tion, your Honor. This was covered in the other session, 
the work that he did. 

THE COURT: I think that was something that was 
left onen at the close of yesterday's session. 

MR. BERGFN: I think that is where we stopped. 

THE COURT: Certainlv I wasn't clear. We had 
the descrivtion of the recordina, then we had the descrip- 


tion of that work that was done on February 4 and 5, or 


about, and then we were goinc to try to explore what may 


have hapvened in between. 
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MR. 3ERGEN: I think we kind of jumped ahead to 
February. 
THE COURT: Fine. 

A In those breaks I take in between physically 
beina in the record studio, I have rather sophisticated 
equipment at home, which I take sometimes 7-1/2's, sometime 
15's, nearly always cassettes, of whatever the current stat 
of the aibum is, and I won't listen to it for a few days, 
then I will stick it on either a cassette or a4 large vesis>. 
I have a hia Sony machine which is pretty professional-- 

MR. SCHURTMAN: Your Honor, I object at this 
point. The witness originally told us what his general 
practice is at the beqinnina of his testimony. 

Now, I thought we were dealing with this 
specific album and he is giving us his general practice 
aqain. 


THE WITNESS: Well, I did it on this album, 


THE COURT: Overruled. 


THE WITNESS: Sorry. 


had -- I can't be specific as to which period, but I did have 


| 

A I did it on this album. In fact, I have even | 
i 

| 

{ 

i 


the engineer, Jimmy Iovine, working in the house once | 
trying to make me an edit because I couldn't wait until the | 
| 
| 
i 
| 
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next time we get to the studio to see what it's like. 

What I will do is I will play the thinas and I 
will think about them. Sometimes I will play it and just 
listen to the whole thing without making any comment to 
anybody, but I am listenina in my head, you know, maybe 
I can do this, maybe I can do that. 

THE COURT: I am qoir: to ask you this: At 
this time what we are talking about is the period November, 
December, January of '74-'75, right? 

THE WITNESS: This is in between finishing the 
recording and the mixina and aoing into the cutting room. 


THF COURT: Richt. 


THE WITNESS: That perios is a period when I 


will be -- well, the onlv place I will probably listen to 
the stuff is at home, meaning listen to it on a cassette 
and decide if the order is correct. I know the details 
of the music, so I can just listen casually to it. 

Maybe once a week I will listen just to see how 
I react to the music. 

THE COURT: Were you working on any other vro- 
jects at this time? 


THE WITNESS: No, I only had this one thina to 


Can you tell us what you mean by you had this 
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one -- I am sorry. T didn't hear your Honor's question. 
You were talkina about other projects? 


A Yes. I mean, I miaht have had other sonas 


in mv head. I mean, it's hard to say when I stop work and 


when I don't. I mean, even sitting in this courtroom I 
micht start thinkina of music to write or some lyrics. 

But basicallv I was working on that album and 
even though I try and cet away from the stuff before the 
final push, the final masterina of it, I can't help plavina | 
it every other day or so to see if it inspires me or if 1 
get the answer to a problem I miaht have. 

re) Was there one particular change that you anti- 
cipated makina to the two-track mix prior to the time that 
you finished that mix? 

A Well, I tried to exnlain it yesterday, what I 
call the Snector cut on You Can't Catch Me. His edit of 
You Can't Catch Me was -- I can't think of the expression, 
but I knew and Jim Iovin, the young engineer, knew from the 
West Coast onwards that when we finally aot to finish You 


Can't Catch Me we were aoina to do Spector's edit on it. 
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Can you describe again what a Spector edit 


A Spector's edit was an ingenious way of 
catching the beginning of a song, which was a special sound 
of drums and my voice, going back to the beginning of the song, 


ana it is something that you do on tape because you have not 


x 


got the musicians there. One could record the whole 


thing again, but that cost money and it never sounds the 


same, anyway. 


So halfway through the Spector version of You 
Can't Catch Me on the night we made the record, Spector 
made a rough mix, which I also had delivered to me on the 
East Coast, in which he covied the intro, the introduction 
to the song, and repeated it halfway through the sonq. 
In fact, I used the techniaue when I was recording 
Do You Want To Dance, onlyIdidn't do it on tape, I 
recorded it that way. 


MR. SCHURTMAN: I object to this entire line 


of questioning and testimony on the grounds that the 


defendants' amended joint statement of facts disouted and 


facts not disputed the following appears, paragraph 76: 
After the take was sent to Levy -- and the reference is to 
the 7-1/2 ips tape -- Lennon listened to the tape himself 


on one occasion in mid-December 1974. See naraqraph 117. 
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And then if vou turn to paraqraph 117, it says 
on February 4 and 5, 1975, Lennon supervised the final 
cutting. According to this undisputed statement of 
facts nothing happened between the delivery of the tape 
and the cutting in February except that Mr. Lennon listened 
on one occasion. I object to any inconsistent testimony. 

MR. BERGEN: Mr. Lennon is talking about 
that he knew he was going to do to the song You Can'tCatch 
Me after Mr. Spector did something in October or November 
of 1973. 

THE COURT: Mr. Schurtman's objection is 
to the whole line of testimony about the work done by 


Mr. Lennon between mid-November, 1974 and February 4, 1975 


Right, Mr. Schurtman? 
MR. SCHURTMAN: That is correct. 


THE COURT: And he is saving that prior to the 


| 

| 

| 

| 

| 

| 

| 

| 

or thereabouts. 7 


time this litigation came to trial the lawyers for the 
defense admitted a statement conceding that the only work 
done by Mr. Lennon during this time was listening once to the 
tape in December, and then yahad the final work on 
February 4-5, which we heard about. 

Is that vour vosition? 

MR. SCHURTMAN: Yes fs 
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MR. BERGEN: Mr. Lennon is not testifying now 
when he talks about chis Spector edit. 

THE COURT: You are not listening to what 
I say ™ *zrgen. We resumed with Mr. Lennon this 
afternoc... He has been telling us in one wav or another 
about another stopping working, and he said he worked 
at home, that he had an engineer. We are not just 
talking about the contemplated work, about the Spector cu. 
If the defense lawyers have taken a position that they 
are bound to adhere to, that is what you need to explain 
to me. 

MR. BERGEN: I will explain it very simnly. 
I was not aware when we amended the statement of facts that 
Mr. Lennon had listened to this album at home. It is very 
simple. I did not become aware of this until last night 
or yesterday afternoon on the way ho-~2 from court. And 
if I have to make a motion to amend the statement of facts 
on that point, I so move. I don't see how tke plaintiffs 
are prejudiced. 7 

THE COURT: Can I see that document? 
I don't see what you are talking about. What is the 
paragraph? 


MR. SCHURTMAN: I t* ought it was 74. 


THE COURT: O: nage 15? 
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MR.SCHURTMAN: May I see it again. I am sorry. 


THE CC ORT: Let me say this: It sounds to 
me even from what I heard today that as to any work that was 
done after mid-November,1974, the most important work was 
that which was done at this February 4-5 occasion, cutting 
the master jonas forth. 

THE WITNESS: That would be the accumulation 
of what solutions to whatever problems I had, I would have 
thought it out at home. 

THE COURT: In order for me to appreciate 
whether the cvidence should come in or not, I got to under- 
stand the issues. 

Now, as I understand it, the contention cf 
Mr. Levy is that the 7-1/2 inch tape which was give. to him 
in mid-November, 1974, was, as far as he understood, Lennon's 
finished product which Mr. Levy could simply go forward 
and make and cut a master from. 

Isn't that the plaintifts' position? 

MR. SCHURTMAN: Yes. 

THE COURT: Now, the position of the defense 
is that the 7-1/2 inch tape was made from another tape which 


was not the final product. 


MR. BERGEN: That is correct, your 
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It was a copy of a 15. 

THE COURT: That 15 had a lot more work done 
to it before Mr. Lennon was satisfied to put anything on 
the final record. 

MR. BERGEN: That is precisely the point. 


THE COURT: I have got to tell you I enjoy hear- 


ing all this narrative, but I don't think it makes the 


slightest bit of difference whether there was work done. 
It may make a difference to Mr. Lennon, but for my purposes 
it does not make a lot of difference whether there was work 
done at his home listening and relistening and relistening, 
because whether he did it at one time, on February 4th 
or whether he dii it gradually, if his testimony is cor- 
rect, it was not finished. I think we got a lot of problems 
in the case. This is not one of them. 

MR. BERGEN: The Spector edit? 
I think I kind of got lost yesterday at the tail end. 

THE COURT: That was something tat was done 
on the February 4-5 session. 

THE WITNESS: The Spector edit w-s done in 
California by Phil Spector, but just as a rough guide. 
He intended to do it at the end had he gone on with the 
album. So when they delivered the tapes to me, in 


California Spector made a specific edit on the track. 
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On the night when You Can't Catch Me was recorded in 

1973 Phil Spector made a specific cut or edit on the 
track. He made a rough mix, which is often the case, just 
for reference. 

And he made an edit to show what he was 
intending to do with the song. And I remembered it 
clearly, aekaus it was brilliant, and I decided to use 
it when I got the apes back from Spector. And his rough 
cut was sent with the rest of the tanes. And so I could 


just give it to the engineer and say, "We are going to 


call in and they could do it without me. The cut was 


do it at the end, just listen to Spector's cut. I could | 


already on the tape. And it was never done until the last 
minute. There was no point in doing it. The engineer 
and I both knew we would do it in the master room or before. 
MR. SCHURTMAN : Your Honor, I am pst as 
fascinated as you are by Mr. Lennon's narrative, but I 
don't think it is proper evidence. 
THE COURT: I spent some time making a 
speech two minutes. I am going to reverse myself. 
I have not read Judge Mac Mahon's orders and directives which 
resulted in the statement that you read from, Mr. Schurtman, 
and I am not going to take the time to do that. I will assum 


that these defendants' lawyers were under the obligation 
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to put down their exceptions in that document. Although 
I have not read Judge Mac Mahon's orders, on the other hand, 


in turning over in my mind in the last few seconds what 


I am going to need to know in deciding this case, I think 


that I am going to need to know as complete a narrative as 
possible as to what the different actors did that related 
to this suit during this crucial period of the fall of 
1974 and the first month or so of 1975, and I can well 
imagine getting to thepoint where I am supposed to be 
deciding this case, and I got quite a big gan and I don't 
understand what Mr. Lennon was doing and I don't understand 
why the delay and a lot of things. I will do the same for 
both sides. 

When it comes to your direct testimony about 
these events, I am going to be liberal in receiving evidence. 
I am not going to be too sticky about the problem we have 
now, because I have to understand. 

MR. BERGEN: I think I can go through it very 
quickly. 

THE COURT: The question I would have, 

Mr. Berger., I am interested as I sit here thinking about 
it, knowing what in reasonable detail Mx. Lennon was doing 
about this record during that time. And I am interested 


in knowing, for instance, from his standpoint why there 
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would be this length of time required to complete the 
record. Was he waiting for some decision on a contract? 
Was he needing from an artisitic standvoint something 

to complete the record? That is all necessary to make 
this thing hang together for me. So you may pursue that 


harder. 


BY MR. BERGEN: 


Q Continue, Mr. Lennon. You are saying you 

had planned a early as 1973 when Mr. Spector -- 
THE COURT: I think I have got that. 

Q Su that the version of You Can't Catch Me that 
was on the tape copy given to Mr. Levy did not have what 
you have characterized as the Spector edit? 

A No, we did not bother. 

t@) fhe reason you did not is because you were 
goin to do that at the end when you finished the album? 

A it wasS an easy. job. 


Q In the latter part of November, 1974, can 


you recall what you were doing and not particularly with 


respect to the album but what you personally were doing? 


A Not particularly. Was I waiting for Julian to 


Do you recall that you appeared with Elton 
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A Is that what happened? On, yes. Well, 
I had promised Elton John that it a record I made with 
him got to No. 1 I would appear on a stage with him, and 
it happened to get to No. 1. So I was obligei to go on 
stagewith him, and I went to Boston to see what he did on 


the stage. And I was hancaing arounc vith Elton John, 


and then Paul McCartney came to town, and I was hanqing 


around with him. And George Harrison came to town, and 
I went to see him. A lot of veople came tc town who I was 
visiting and they were visiting me. 


Do you recall when you areared with Elton 


It was Thanksgiving day. 
Thanksgiving nicht? 
Yes. 
Where was that concern? 
A Here. Madison Sauare Garden. 
Q Was there a reason why you went up to Boston 
to see Mr. Elton John's concz.* there? 
A I wanted to see what he did, and I had not 
, been on stage for a long time. I wanted to know what the 
game was. I had forgotten. 
fa) How long had it been since you 74 appeared 


on stage 


SOUTHER!1 DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 191-1020 


rd 


cn nt nef 


Lennon-direct 

About three, four vears. 

THE COUR: You said Mr. Me Cartney cane to 
town. Do you recall when that was? 

THE WITNESS: No. Around about the same period. 


THE COURT: You mean Mc Cartney came to 


THE WITNESS: No, he came to New York. I just) 
went to Boston for a night and came back with the airplane 
that Eltcn John was on. 

MR. SCHURTMAN: I am going to objecton the 
grounds of relevance. 

THE COURT: Overruled. 

Q Did you spend some time with Mr. Mc Cartney 


when he was in New York? 


A Yes. I always do. We go to dinner and we 


9 You said after that George Harrison came to 
New York? 
A George Harrison was on tour, aS well as 


Elton John, and he came in after Elton John. There was 


some pseculation as to whether I was supposed to go on the 
e 


stage with him, because I went on stage with Elton John. 
It got complicated. I went to see at the Coliseum. It had 


to do with the Beatle settlement coming to a head. 
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George was supposed to stay and make this settlement. 

@) You meon the Beatles were to get together in 
New York to sign the final vapers? 

A Yes. 

Q Were the Beatle papers finally signed in 
New York? 

A Well, everybody signed them but me, because 
I was not there for the final meeting. 1f ended up in 
Florida, in Disneyland. 

THE COURT: When we started in today you were 


telling me wha you did from an artistic standpoint on the ro¢k 


thing else. I wish you would go back, and even though it 
repeats, I would like to get this clearly in my mind. 


This goes away back, my question. You did the recording 


and roll album during this time. Then we got into some- 


October 21 through 25? 

THE WITNESS: Yes. 

THE COURT: Let's forget now whether this was 
before you gave the 7-1/2 tape to Mr. Levy or not. You jus 
tell me as best you can the course of your work in sequence 
from that time until the time of the final cutting in 
early February. 

THE WITNESS: Well, I followed my usual pro- 


cedure, which is to take copies home with me on the album 
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I am working on, and I have one version on a large tape 
recorder coming through, I have another version on a 
cassette, like a radio, equivalent to being on radio, and 
sometimes I even have a rough acetate, a roudh lacquer, 
and I thought of sneak un on mvself and pace around the 


house, and I pretend I am not doing anything about it, and 


I will suddenly switch it on to see how it sounds at 


7 in the morning, and sometimes on earphones. All t*2 time | 
I am decidiig, is this the right order for the songs, and 

it becomes more apvarent the more you play it which are 

the weaker tracks. Can you do anything about them? Can 
you edit them? Can you drop them? And all those decisions 
are made. 

And I just generally do it on my own. I just 
play the tracks every day or every other day and try to 
listen to them indifferent states of mind. My fricnd, 
Tony King, came to New York. I played the tracks for him 
to see his reaction, what did he think of this track, 
what did he think of that track, and I get friends' 
reactions. 

THE COURT: Going back before that, after vou 
completed the recording on about the 25th, the initial recor 
ing, and then those musicians went off home -- 


THE WITNESS: Then I over-dubbed. 
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THR COURT: You did some overdubbina of other 
instruments? 

THE WITNESS: Saxophones and trumpets. 

THE COURT: Can you tell me how long that 
would have taken to comnlete the over-dubbing? 

THE WITNESS: As a guess, I think it would take 
re at least one track a night. I can only quess. 

It would be on the paper, how long I was in the studio. 
Maybe five or six nights with the saxophone players. The 
booking of the time would be on record. 

THE COURT: You finished the initial recordina 
about the 25th? 

THE WITNESS: Yes. 

THE COURT: Would you have left things rest 
a little bit while you listened and while you decided what 
over-dubbing you wanted to do? 

THE WITNESS: Yes, I would give it a couple of 
days, at least, and then decide what to do. 

THE COURT: Then you would have to call in 
the musicians and get them set on what they are going to 
play? 

THE WITNESS: I generally cail one who I know 


personally and get him to arrange to make up a team for 


a horn section. There is one designated leader. 
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THE COURT: Now, about how long would it take 
to call in the musicians, decide what they are going to 
play, and have them do their over-dubbing? 

THE WITNESS: Well, in this case I did about 
two tracks a night over-dubbing. So there were six 


tracks. It wouldtake me about five days all together to 


get them finished, because I like to double practice. 


I make them play everything twice. 

THE COURT: Would you have finished your 
over-dubbing at the end of a counle of weeks? 

THE WITNESS: About five days. 

THE COURT: It would be just another week? 

THE WITNESS: Yes. 

THE COURT: Now, after the over-dubbing what 
was the next step you did on this record? 

THE WITNESS: Then the next sten in the 
studio would be re-mixing them, re-mixing the whole thing 
together, the horns and the rhythm section and the voice, 
all down to the two track. 

THE COURT: What is your best memory or 
estimate about how long that took after you finished the 
over-dubbing? 

THE WITNESS: The mixing could take longer. 


I usually reckon on getting one re-mix a night. If you are 
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lucky, you can get two. 

THE COURT: Just qive me your best memory or 
estimate as to how long that took. 

THE WITNESS: However many new tracks there 
were. I would roughly guess one a night to re-mix it. 

THE COURT: Did you take a break or a rest 
between the over-dubbing and the re-mixing? 

THE WITNESS: 1 can't remember. 

THE COURT: What is your best estimate or memory 
as to when you finished the re-mixing? About how many weeks 
or days after over-dubbing? 


THE WITNESS: We must have been getting into 


November, early November, probably too late for Christmas. 


So it must have been early in November, unless there 


was something I have forgotten about. 
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THRE COURT: fFarly Novembe: you finished the 
remixing? 
THE WITNFSS: Probably finished the remixing. 
THE COURT: After that you had the 15 IPS oe 
THE WITNESS: Yes. 


THE COURT: Is that the time when you would 


have described? 


| 
| 
start the process of listening at nome and so forth that you 
j 
} 
| 


THE WITNESS: Fven while I'm doing the other 

stuff, every night I took howe a cassette of each version. 
I would have cassettes before the horns are on, I would have 
cassettes of when thev put the horns on that night. So | 
all the time I take it home. | 

And sometimes I ao home and listen to it again | 
or I listen to it the first thing in the morning when my 
head is clear, so it never stons, that process. 

THE COURT: What is the normal time or is there | 
a normal time in your work, the work that you do, between 
the time you get the remixina finished down to the first 15 | 
inch tape and the time vou are cutting vour lacauer master? 

THE WITNESS: That would depend on when the 
record company wanted it or when I wanted it put out or whe 


they wanted it put out. 
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of your artistic need so much as just the scheduling of 
the record company? 

THE WITNESS: No. There is no point in my makin 
the thing and thev don't want it vet, you know. 

THE COURT: But you are telling me that during 
that wait, whatever it is, you keep this process of listen- 


bd 


Lennon - direct 

They have to make a date of when it is going out 
They have to put it on their schedule or whatever, and thev 
say, “Okay, cut the parts now," and we go in and cut it. 

ing and thinking about it? 


THE WITN®SS: Yes, yes. 


will space it out, leave three days, try and leave a week 
without listening if I have the time. I will try to get 
away from it. 

THE COURT: <= think I get the nicture. 

“MR, BERGEN: Your Honor, I didr't want to inter- 
rupt, but I do have a qroup of documents from the Record 
Plant tnat really show, you know, what happened right from 


THE COURT: All right. You can have those mark 


I listen to it less at the end of the remix, 
because by then you are really getting choked with it, so I 


MR. BERGEN: I will wait just a couple of minute 
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Q Mr. Lennon, do you recall at some point in 
December going into the Record Plant and listening to a 


tape of the aibum? 


A One long session of listening, play back. 


Q Yes. 
A I think I did that just before I took Julian to 
Florida. 
Q Do you recall when Julian arrived in the United 
States? 
A Sometime in December, I think. 
Q Was it prior to Christmas? 
A Oh, yes. 
Q I show you a document, Mr. Lennon, that has been 
marked as Defendant's Dexhibit RRR (handing). 
MR. SCHURTMAN: Your Honor, could you ask the 
defendants to give us a list of their exhibits? 
We still haven't received it. 
THE COURT: Yes. You should give them a list of 
your exhibits. 
MR. BERGEN: I agave him all these documents 
last night, your Honor. 
MR. SCHURTMAN: I haven't seen a list of your 
exhibits, sir. 


A Yes. What is it? 
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Do you recognize that document? 
No, I never see these things. 
No, I don't. 

Q Do you recall when you went to Florida? 

A Well, sometime in December, just about before 
Christmas, which is the 25th, so that must have been early 
20's, I reckon. 

Q Do you recall how long you were in Florida? 

A About a week. Five days to a week. 

9 Do you recall when Julian returned to England? 

A No, I don't. It must have been in time to go 
to school in the new year, I quess. 

Q Can you describe to the Court as best you can 
remember. what work you did on the album when you went into 


tne master cutting room on February 4th? 


A ’ Well a 


THE COURT: You know, didn't we, in fact, have 


Mk. BERGEN: Maybe I can ask him a couple of 
specific questions, your Honor. 
THE COURT: Why don't vou do that. 


‘MR. B.IRGEN: T think he generally covered what 


Do you recall, Mr. Lennon, anything specifically 
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you did to any songs, any of the sonqs? 

A We cut -- I cut some either instrumental or some 
verses out of Do You Want To Dance, as far as I remember, 
because everything was a bit long and I was trimming off the 
fades of things, which I often do. I try to grab a few 


seconds from each sonq. 


I remember specifically just the Do You Want To 


We probably did the You Can't Catch Me that 
day. 

We tried to do some on Angel Raby, like pull out 
a verse or something or one of the choruses and we chopped 


Be My Baby in half. 


We might have done that the day before. 
We might have been doing ie beth, you see. You 
see, I mean, just because I have gone upstairs does not. walk 
me chaaee what I am thinking, we just move from one room 
to the other but we are still working all the time. 
Q When you talk about going upstairs -- 
A I mean to the master cutting room. 
The master cutting room is right upstairs? 
Yes. 


From the Record Plant? 


Actually on the same floor, but I recall it 
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upstairs because there are two floors of the Record Plant, 
so the room is just around the corner. You can be 
working in either room. 

Q Can you tell us what the reason was you were 
working on Angel Baby and kind of editing it? 

A Even though it was -- it sounded attrocious, 


I still liked the song and I was trying to get the album 


down to roughly 20 minutes a side, which is what I normally 


do, you know. 

Anything over 20 minutes I don't like. I think 
the quality is no good. 

So I was trying to eliminate the worse bits of 
everything so as I could have 20 minutes a side. fut there 
was no way I could do it. It kept going into 24, 25 minutes 
a gids. 

I was chopping lumps out of these songs to try 
to pull it all down to try to get it under 20 minutes or 
around 20 minutes, 21, but no way I could get them down that 
size without pulling trac<s comp.etely off the album, so I 
finally gave vp and took the weakest tracks off, or what I 
felt was the weakest tracks. 

Q What were those tracks? 
A Anqel Baby and Be My Baby. 


Do vou recall having a conversation with Mr. 
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Seider about these two tracks and whether they should be on 
‘ 
the album. 
A Yes. I was getting -- 

“R. SCHURTMAN: Objection. Hearsay. 

THE COURT: Overruled. 

Q Can you tell us what you said to Mr. Seider and 
what he said to you? 
A Yes. 

I was getting pretty manic to try to clip these 
things down to 20 minutes, and then either I called Mr. 
Seider or he called me in the cutting room, whatever, I 
was on the phone to him and I said, "Listen, do I have to 
put Angel Baby on? Do I have to still put Re My Baby? 
Can't I just drop them?" 

He said, “Yes." 

I just said, "Great." I jumped all around the 
cutting room and I slapped Greg and I said, “Great, qreat, 
great," because I knew it was at least three or four 
minutes each song, I knew I would be under 20 minutes and 
I would have.a decent album on it. 

I still tried to shove Angel Baby because it 


pelonged to Morris. 


oO Was the time period between the middle of Novem- 
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THE COURT: Then you did cut those two songs, 


Angel Baby and Be My Baby? 

THE WITNESS: “s. 

And tha* was en artistic decision that you made? 

Yes. 

MR. SCHURTMAN: Objection. 

A I mean, if it would have been good I would have | 

kept it. 

THE COURT: Yes. Susta. ned. 

I ought to hare a 1‘ t ci these things, but, 
Mr. Bergen, do I understand that ang” Baby would have been | 
one of three Levy songs on the recor?” 

MR. PORGEN shat's cc crect, your Honor. 

There were finally You Can't Cutch Me and Ya Ya, 


which was rerecorded agai» or which was rerecorded. 


THE COURT: And the third would have been Anc2l | 


MR. BERGEN: That's correct, your Honor. 
THE COURT: Then Be My Baby was not a Levy song? 
MR. BERGEN: No. That was just another track 
on the record, another song. 
THE COURT: All right, qo ahead. 
Q The time period between the middle of November, 


when you finished mixing down to the two track, and up 
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until February 4th and 5th when you did the final work 
on the album, that time period was not due to waitina to 
see who was going tc put out the album, was it? 
A No, no. 
9 It had nothing to do with Mr. Levy? 
No, nothing at all. 
MR. SCHURTMAN: Objection. 
THE COURT: What did it have to do with? 
MR. BERGEN: Excuse me? 
THE COURT: I would like to know what it had to 
do with, that delay. 
THE WITNESS: Well, the album couldn't go out 
for Christmas, it was too late, so there was no rush. 
Capitol could not get ‘it out in time for Christ- 
mas. The Christmas catalogue was already set and qone, so 
there was nothing to do about it. You can't put it out on 
sort cf December 26, so the next batch of releases would be 
in the beginning of the new yr x. 
Q There wasn't any particular reason why -- 
A Wo. You see, normally I put records around 


about October or November. I usually put one out a year, 


in general, and it goes out around about October for the 


Christmas period and I missed it so there was no point in 


carrying on. 
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THE COURT: Who was waiting? Who would set the 
schedule? 

Would Capitol or would you? 

THE WITNESS: Well, I would say when is the next 
best time to go out and they would say, well, it is January 
or whenever they would say, you know. 

I would ask tnem, you know. Generally I stuck 
with Christmas myself. 

MR. SCHURTMAN: Your Honor, I hesitate to do this, 
but may I object to vour question. 

So far zhere has been no testimony that Capitol 
was doing anything. 

THE COURT: That was my next question. .«, 


Mr. Bergen, it does not help me very much to 


simply have you ask him whatever you asked him, was his 


reason for the delay due tc waiting for -- I don't know wha 
you asked. 


I would assume that there were some concrete 


events that took place along in nere that had to do with w 


the schedulina of this record and I would assume that some- 
body is going to ask about that. 

In other words, was he in touch with Capitol, 
was Capitol in touch with him or EMI? You know, something 


must nave been happening. They must have been thinking abopt 
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the scheduling. But it isn't just a matter of a aqeneral 
statement. 

Can you go into that? 

MR. BERGEN: I can ask Mr. Lennon. 

Mr. Lennon, was there any particular reason why- 

THE COURT: No, no, let me ask it. 

Mr. Lennon, look, what I am wondering about -- 

THE WITNESS: Thev would be working on the 
album cover, probably. 

THE COURT: During the time prior to that 
February 4 or Sth date, did you have any discussions with 
anybody or did anybody aet in touch with you about the 
scheduling of this record? 

THE WITNESS: I'm not sure whether I talked to 
them before or after Christmas. It's probably after. But 
I was talking to them about making a TV commercial built -- 

Q When you say “them" -- 
A Tonly Kina at Capitol about making this TV 


commercial, which I usually control the making of my own TV 


commercials, and I toldthem what my idea was and they were 


to get in touch with Chuck Braverman, who is a prize 
winning film maker. 
And Chuck Braverman particularly wanted to know 


was I going to be in a commercia. For a change he was sick 
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of working with bits of cardboard, because I would never qo 
to make the commercial. 

And * said, "Yes. 1'11 not only be in it. I 
will tell you, I am going to look like the guy in the 
7-Up commercial." 

And the news got back to Capitol and it got back 
to Ringo Starr, who was promoting his own album, and he 
wanted to be in the commercial. It was going to be a juke 
box and I was going to play that lead role in the 7-Up 


commercial and other people were qoing to be dancing in 


a 
¢ 


fifties clothes behind, and Ringo Starr and Harry Nilsson 
had said, "Let us be in the commercial.” And I remember 
talking about that. 

Usually when I finished that much amount of 
work, if I have a specific idea for the cover, I will tell 
Capitol and they will make up what they call a mock up, and 
then usually Al Coury -~ if I'm out on the West Coast, Al 
Coury and the art designer will fly in to New York, pick it 
up and show it to me and I will say yea or nay to what chev | 
are doing. 

That must have gone on between the time I finished 
the tane and the time it came out and I don't know -- for a 
week I was in Florida, so -~ 


| 
Mn. SCHURTMAN: I respectfully object. Did this! 
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happen in November, December, January or February? 
To say it must have gone on does not help us. 
THE WITNESS: I'm sorry, I don't know. 
I'm presuming it went on after Christmas. 

Q Lennon, when you ta'k «about this 7-Up com- 
mercial, this was a commercial fox *-Up you have seen on 
television? 

A It came on in the seventies. 

THE COURT: We are going to take a short break 
here. I can't sit past until about 4:25. 

I think the result cf what you asked him, what 
idx. Schurtman has suggested and what I have suggested be 
this, if you would during the recess sit down with Mr. 


Lennon and do your best to reconstruct what communications 


he had with Capitol prior to February 4 and 5 that would 


relate to this question of the scheduling. 

I would have thougit coming in here as an initia 
proposition that if Capitol was intending to put out this 
record and Mr. Lennon was intending to put it out for 
Capitol that there would have been some back and forth 
between them about when this would be done, and I assume 
that Mr. Lennon didn't just stumble into the studio on 
February 4, you know, out of the blue. 


MR. BERGEN: The problem was -~ 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


Lennon - direct 


THE COURT: But I don't know. 


You know, this is not my -- I don't know any- 


thing about this business. 

MR. BERGEN: I understand. 

If I can just say something, I think the sequenc 
kind of got out of whack in jumping into February but 
there are things tnat I can ask Mr. Lennon that can lead 
to that. 

THE COURT: We don't want to get it out of 
sequence. Dates are hard. If we can just get the sequen 
and right now we are trying to get the sequence that re- 
lates tothis scheduling of Capitol, because what he said 
to me was -- 

Mr. Lennon, what did you say was the time when 
you go in and cut the lacquer master depends on when the 
record company wants the record and you don't rush in 
before, right? 

THE WITNESS: Yes, yes. 

THE COURT: What was it that apprized Mr. Lenno 
that Capitol wanted the record February 5 rather than 
November 25 or something like that? 


AR. BERGEN: I can get to that, your Honor. 


(Recess.) 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. - 791-1020 


Lennon -~- direct 
THE COURT: Okay, Mr. Bergen. 
CONTINUED DIRECT EXAMINATION 
BY MR. BERGEN: 

Q Mr. Lennon, can you very briefly tell us what 
your work schedule had been for a period of time prior 
to going in in October of 1974 on the rock and roll 
album? 

A Okay. 

I came right off Mind Games, I went to the 
West Coast to promote Mind Games. 
Q This is in 1973? 
A * a 
Contacted Phil Spector, started the rock and 
roil album, that collapsed, went in and made Harry 
Nilsson's album for RCA, came out of that, came home, 
started Walls and Bridges, finished Walls and Bridges, the 
finished off the rock and roll album and then we get to th 
period we were talking about before the break, November. 

Q That was almost a period of almost constant 

work? 


A I -- that year I felt I was in the studio for- 


Q During this period, between the middle of 


November and Tebruary, did you speak to anyone at Capitol 
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about a release date of the album? 
A No. 
Q The rock and roll album? 
A No. 


THE “COURT: Can I hear the question and answer, 
‘ 


(Record read.) 
Q You recall in November 1974 having a conver- 


sation with Alan Klein? 


a I was visiting the Record World -- it's a maga- 
zine -- offices in 170° Broadway, and that's the same 
building Alan Klein has his offices. 


On the way down from Record World I popped in 


=e 


to say hello. He used to be our manager. 
Q You are talking about Mr. Klein used to be the 

Beatles’ manager? 
A Well, not the Beatles. He had something to do 
with three of us, is the actual state of affairs. 

And I went. in and just chatted generally, how 
are you, et cetera, et cetera. 

And he said, “I hear you are doing an album 
with Morris Lev,." 


And I just sort of said, "Maybe," you know. 
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He says, "I have heen talking to Morris. Morris 
has called me up about the mechanicals,“ or whatever they 
ao on copyrights, “on Bring It Home To Me," which I was 
very surprised about. 

And I says, "Oh, really?" 

He then said something about, “Oh, I won't do 
business with Morris." 

I says, “Oh?” 

He says, "Anyway, you don't have to give anythin 
to Morris or Capitol. The Beatles don't have to give the 
club rights to anybody, they have them themselves." 

And I said, "You must be crazy. We 
could heave been putting these things out for years if ther 
was such a big hole in the contract. How come we haven't 
been doing it? We could have been doing it for the last 
ten years." 

Q You are talking about doing it on your own? 
- Yes. If we have these rights, we can do it our- 
selves, we don't need any middleman. 

He said, "That's true." 

i immediately, when I left him, I called Harold 
Seider. 


I says, "What's this, I just seen Klein and he 


says you don't have to give these records to anybody, we | 
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can have it ourselves. That means all the Beatles records 
and all my individual records." 
Well, Harold just said, "BS, you know, rubbish." 

Q When did you talk to Mr. Seider ahout this 
conversation? 

A I don't know. Probably the same day. I was so 
excited to hear all this stuff could be a& .e. 

Q And what did you and Mr. Seider talk about when 
you had this conversation? 

A I said, "Alan Klein said we have these club 


rights, the Beatles have the club rights to their own 


records." 


I says, “How come we are not doing anything? 
How come everybody is not doing something about it? Why 
aren't we repacking all the Beatles stuff?" 

And he said it's just not true. 

So I took it, you know -- I didn't -- I thought 
it was crazy for them to say if we had these rights why 
weren't we using them. 

Q You mean Mr. Seider said it was not true? 
A Mr. Seider said it was rubbish. 

THE COURT: What did you understand club rights 

to refer to? 


THE WITNESS: Well, I understood it to be, like,| 
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almost anything other than going through the normal 
channels, like TV or you write away for it. You see 


them advertised in magazines, like a book club. 


You know, you don't buy them in a shop, you - 


buy them from some special club that you join, you know. 

Q Do you recall going to Florida in December? 

A Yes. 

Q Prior to going to Florida, do you recall doing 
anything with respect to a commercial for the rock and 
roll album or a picture for the cover? 

A I believe Tony King came to town from the West 
Coast. He was Apple's man in Capitol's office on the 
West Coast. 

THE COURT: Tony King? 

THE WITNESS: Yes. 

And I played him the tapes or part of the tapes 
in the house and I showed him this photograph that I'd 
had for ten years, which was taken of me in Hamburg around 
about 1961 by this German photographer, and it is a photo- 
graph of me just standing in a doorway when I'm about 21, 
and it was around about the period when I would have been 
Singing these songs, and I was explaining to him that's what 
I wouid use for the cover. 


And the sequence, if you get mad at me again, 
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I don't know the sequence, but around about some period 


there was a Beatle Festival that was put on by other 
people, not by us, and low and behold it turns out this 
photographer has moved from Germany and living in America 
and he is selling these packages of early Beatle pictures 
to the fans. So not only did I have the original pictures 
he had given me in Germany, but we could get brand new 
ones, also. 

I gave my only copy at that time, I believe, to 
Tony King to take back to the West Coast with him, and I 
think he went via the Bahamas, because he went there for | 
Christmas, and the next -- 

Q Did you tell Mr. King to do anything with the 
photograph? 

A To show them, you know, if they can make a 
photograph of it. They would have to do that, because I 
didn‘t have any negative. 

I'm not sure that I knew about Juergen having 
ween within reach during that period. I had no idea wher 
ne was. The last time I had seen him was in Paris in 
1965. 

Q When you say showing them the photograph -- 

A Showing Capitol the photograph and saying this 


is what I wanted to use so they would have had to photo- 
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graph it. 

Q Did you go to Florida for the purpose of discuss- 
ing or making a commercial with Morris Levy? 

A vo, not at all. 

Why did you go to Florida? 

a Levy invited me, because his son, he was 
having his son like I was, just for the periods, from 
his ex-wife or something and I was having my son, they 
are both aged 12 and he said he had some connection at 
Disneyland or whichever one it is -- 

Q Disney World. 
A Disney World, and you know, would I like to 
bring him down there. 

And I thought all right, because I was so worn 
vut anyway that I didn't know what to do with my son 
Julian. 

I was so tired after all this time working. It 
was a great idea. I could sort of sit ina room or some- 
thing and Julian could play with Morris' kid, who is the 


same age. 


while you were in Florida? 


Q Did you discuss any business with Mr. Levy 
' 


A By then Mr. Levy and I had certain ground rules 


where if he tried to talk to me about business I just 
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wouldn't answer and he wouldn't try me. 

His only thing he ever said to me from October 
the 8th on was, “Has Harold gone to see Lyn Wood yet and 
where is Harold Seider?" 

He knew, he knew I wouldn't answer the questions 

Q Do you recall Mr. Seider coming to Disney World 
to meet with you? 
A Yes. 

I surprised all the other Beatles and Mr. Seider 
by not being in New York when I was supposed to to sign th 
Beatle's settlement, and Mr. Seider suddenly found out 
that I was in Disneyland. 

I called him and I said, "I am sorry to put you 
on the spot, but I didn't want to sign the thing because 
it still has not sunk in even though we have been going 
over it for three years. Wny don't you come down to 
Disneyland and try to explain it to me one more time, this 
Beatles-Apple settlement," which he did. 


He came down to Disneyland and we spent -- I 


| 

| 

| 
tnink he got there the second day after Morris and I and opr 


kids had already been around Disney World once. 
Then the next day Harold and I spent the whole 
morning or maybe the whole day in his hotel room, I think, 


gcing over this Beatles-Apple settlement, and Morris and 
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the kids and May went off around Disneyland while we 
went over this settlement. 

9 Did you spend -- 


A Then we went home the next day -- { mean home 


back to Florida, to the Sun and Surf. 


Q Back to Palm Beach? 

A Yes. 

Q Did you spend more than a day with Mr. Seider 
discussing the Beatle's dissolution or settlement? 

A No. We were only there a day in Disney World 
and we thought it was appropriate that I was signing it 
in Disney World and everybody else had been doing it ina 
sort of, you know, proper room. 

THE COURT: You actually signed the document 
down in Disney World? 

THE WITNESS: I think I signed it there. 

Or maybe I didn't sign it. I got that wrong, 
because now I remember some English attorney came much 
later, when I was back home, and brought it to my house. 

Q Meaning in New York? 

A In New York, yes. And I took polaroids of 
myself signing it, which I was going to send to all the 
other Beatles. That was it. 


So I didn't sign it, I just went over it with 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


gte Lennon - direct 
him for the whole day. 

Q Do you recall meeting a Mr. and Mrs. Garlick 
while you were in Florida? 

A Yes. They were the people whose apartment I was 
in or it was their daughter's apartment or something, as 
far as I know. 

Q Did you discuss the rock and roll album with 
Mr. Garlick and his wife at all while you were with 
them in Florida? 

A I don't think there was any discussions. 

I got the understanding that Lou Garlick was 
something to do with printing album covers and he seemed 


to print everybody's. You know, he seemed to have the 


corner on the market, as it were. 


I didn't discuss business with him, though. 
Q Can you tell us how you spent most of 
the time in Florida? 

A Well, after Disneyland took two days out of the | 
time in Florida, I think, and then I spent a lot of the 
time in doors or keeping out of the Sun, because I'm not 
very, you know, good in the Sun. It gets to me. And I 
just was hanging around waiting while Julian went to ss 


you know, in the pool or by the sea. Then there was just 


sort of general lunch time eating. 
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Mri::.Garlick had this kind of -- or the Garlicks 


had this little cabana or whatever you call it, but I didn 


didn't spend too much time there because people kept 


coming around me, so I spent a lot of time in the room. 
And then at night -- I was reading, as a matter of fact, 
in the bedroom most of the time. 

Then at night I think about twice we went to 
different dinners with the Garlicks and Morris, and that 
about it. Then the week was up and then we came home. 

Q Do you recall approximately when Julian went 
back to England? 

A Sometime after new year started. 

Q Do you recall that sometime in January meeting 
with some people from Capitol? 


A That would be when Al Coury and I think Dennis 


Killeen and definitely Roy Kohara, who is the art director 


came to New York and we did our usual, which is eat at 
Gallaghers and then go back to the Sherry Netherland, 


which is where Al Coury always stays. 
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Do you recall when this meeting was, 
Lennon? 
A No, some time in January. 
Q : Do you recall whether it was in the early part 
of January or the latter vart of January? 


A I can't help you. Just January. 


Q Can you identify who Mr. Coury is and 


Mr. Kileen and Mr. Kohara? 

A Al Coury's title was vice president of 
Capitol Records, and A and R man, artists and repertoire. 

It is an old fashioned phrase. Kohara was an art director 
and Kileen is supposed to have something to do with art 
direction. Maybe he is the boss of that department. 

Q What does an art director do? 

A That part of the record company usually has to 
do with the album covers, promotion, the shirts, postcards, 
gimmicks, radio spots, perhaps. That is Kileen's department 

(@) Now, can yu tell us as best you can remember 
what was said during the meeting with these gentlemen? 

A Well, I don't remember what was said over dinner 
but I remember in the hotel mire. I was tellina them about 

9 Excuse me, who was there in the hotel room, 
aside from Mr. Coury, Mr. Kileen, Mr. Kohara and you? 


A Maybe Mav Pana. Was Harold Seider there? 
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Do you recall whether Harold Seider was there? 
I don't remember. 

Q Can you tell us what was said? 

A This is the first time I had confronted them 
with the idea of how about let's put it on TV and I explained 
why I thought it might be a good idea, because the critics 
had been wait over a year for this wonderful Spector-Lennon 
album, and they were going to shoot us down, and we were 
going tc treat it like it was an oldie by goldie, and I told 
thenall the thoughts I had about putting it on TV, and 
I thought that was interesting, because it would be the 
first time anybody had done it. They let me talk for 
over an hour, and they told me why it would be a lousy 
idea, and everybody would be furious at me, those rack 
jobbers, and all those others who wanted a piece of it 
would hate me, and he put me off the whole idea. 

Q Who is that? Mr. Coury? 

A Yes. 

Q Do you recall anything else that Mr. Coury 
said on that subject? 

A He said, “Don't worry. The album will do 
all right.” 


I said, "They have been waiting for it so _ long. 


There has to be more publicity about this album. And there 
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are the critics." 

He said, “Don't worry, the album will do all 
right. Just put it out like you normally do. You don't 
have to think of some gimmick." 

Q What else was said? 


A* . What else was said? 


Q Was anything said about che cover? 


A I found out that Jurgen Vollmer,who was living 
in either Brooklyn or some outlying area of Manhattan, 
had been selling these pictures of me. I told Coury about 
it. I said, "The guy has got ee pictures, let's call 
him now and get a better victure than he had, which is the 
only copy I had sent him, and they called him, and Roy Kohara 
spoke to Jurgen on the phone and they made some deal 
about buying the rights to the pnicture. 

Q Did the people from Capitol have some kind 
of a mock-up of the cover? 

A Yes, the usual thing they do when they come to 
see me at t is stage of the game is to bring me a mock-up of 
the idea, and they brought me a mock-up of the album cover, 
andw to that point I still had not got a real title. 

MR. SCHURTMAN: I object. I have never seen 
this mock-up. This is like the story board that you would 


not let in. 
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MR. BERGEN: There has been previous testimony 
about the mock-up in devositions. 

MR. SCHURTMAN: We requested all advertising 
material. 

THE COURT: I am just not oriented. You said 
there were story boards I would not let in on your side? 

MR. SCHURTMAN: Mr. Levy tried to testify 
about story boards he worked on in December. There was 
some objection on the grounds we had not given them the 
story board, and you struck his testimony. At that time 


Mr. Levy was trying to explain everything that he was doing. 


same ground. 


It is still applicable. I object to the mock-ups on the | 
| 


THE COURT: I may reconsider that. As a 
case like this d.velops, I find out what I think I need. 
Now, if you want to go back over that story board thind, 
I will be happy to reconsider that. I do not recall the 
exact thing about that now. 

MR. SCHURTMAN: I will withdraw the objection 
as long as we can put in a similar type of evidence. 

THE COURT: I want to be liberal in letting 
the evidence in. 

MR. PRETTYMAN: Your Honor, before you 


reconsider that -- and I understand you are not going to do 
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it now -- I hope I will have a chance to show you that 
the two situations are entirely different. 

THE COURT: Okay. 

THE WITNESS: They had the mock-up, which is 
just a drawing of the photograph itself, and where they 
would roughly put the lettering, the descriptions, and 
because they had no title, the quy had just -- oy Kohara 
or whoever drew it -- just drew in John Lennon ®ockand 
Roll. And they had the idea of making the lettering on the 
back of «ne cover neon lettering, and they had written 
Rock and Roll in neon. I said, “Oh, great, that is the 
title, because that is what the whole album is aout, 
it is just that, it is rock and roll. So we don't have 
to think of some extra title." They had written it in 
because they didn't know what to write in. 

9] I show you Plaintiffs' Exhibit 35. Is that 
the album cover? 
A Yes, they had drawn the cover and they had 
written this in because they didn't know what to put. 
I said, "Leave it like that. Write it in." 
THE COURT: I will have to interrupt. I will 


see you at 10 o'clock tomorrow. 


(Adjourned to Thursday, January 22, 1976, 


at 10 o'clock a.m.) 
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Big Seven Music Corp. et al. 
Vv. 75 Civ. 
John Lennon, et al. 
New York, New York 


January 22, 1976 
19:00 a.m. 


(Trial resumed.) 


THE COURT: I said yesterday that this 


criminal hearing was on for tomorrow. Now, a lawyer who 


is involved in that criminal case has a case in Brooklyn 


« 


and they are charqinag the jury tomorrow, so he is not 


available. I had to pnostrpone that a week. 


Can vou qo ahead with your evidence tomorrow? 
MR. BERGEN: Yes, your Honor. 

THE COURT: We will plan that. 

MR. GRUMBACH: I have two vreliminarv 


matters. I have given to the vlaintiffs a list of the 


defendants’ documents that have been pre-marked. 
It is a partial list. It does not include the ones that 
we expect to use on cross examination. 

And yesterdav, Mr. Schurtman during the 


course of Mr. Gratan's examination requested the 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK. N.Y. — 791-1020 


mmbr 946 
resolution relating to the 1973 settlement before your Honor 
which Mr. Graham had alluded to in connection with the 
1974 Beatle settlemeat. I have explained to Mr. Schurtman 
that this document is a sensitive one in connection with 
extensive other litigations involving the Beatles, and I have 
given to Mr. Schurtman that on the understanding that he will 
compare the original photostat with the extracts which relate 
only to this case, as to which I have no objection, and 
that he will not discuss or reveal the contents of the 
balance of that original document to anyone. He is now 
looking at it. 

MR. BERGEN: I have one or two things. First, 
on behalf of the defendants John Lennon and Harold Seider 
we would like to withdraw our objection to the motion that 
was made by Mr. Schurtman to amend the complaint to include 
the fraud claim that he had asked to have dism ssed before 
Judge Mac Mahon. We do that with two caveats: One, 
we would like to have articulated on the record what that 
fraud claim involves, and, two, the State Court case is 
still pending across the street, and since we are going 
to allow them to bring the fraud claim back in here, we would 
like to dispose of that once and for all and have the State 


Court case dismissed with prejudice so we can decide it 
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right here before your Honor. . 


THE COURT: What do you say to that. 
Mr. Schurtman? 

MR. SCHURTMAN : I would not agree to the 
second condition. 

THE COURT: I don't know anvthing about the 


State Court action. Is there a State Court action by the 


same plaintiffs? 


MR. BERGEN: By the same plaintiffs with the 
same parties, and back in October the plaintiffs moved to 
amend the federal claim to bring in all the state claims. 
That motion was granted by Judge Mac Mahon, and then on 
the first day of the trial Mr. Schurtman asked that the 
fraud claim be dismissed, that the second part of it, the 
antitrust claim, the monopolization claim, be dismissed, 
the damage to reputation, and the predatory pricing claim. 
So that there is a State Court complaint sitting acr«"s 
the street that is exactly what we have here, except 
on the first day of trial Mr. Schurtman asked that some 
of those claims be dismissed. 

THE COURT: Y ur motion was to amend the 
complaint to -- 


MR. SCHURTMAN: To reinstate the fraud 


That does not embrace the entire 
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State Court action? 

MR. BERGEN: The rest of the action was 
already in here, your Honor. 

THE COURT: You are saying that if you 
brought in the fraud claim you would have everything in 
the State Court action? 

MR. BERGEN: That is correct. 

THE COURT: Is that right? 

MR. SCHURTMAN: The same issues are involved in 
both actions, but chere are different questions of juris- 
diction. At this point I am not prepared to dismiss the 
State Court action. If at the end of this case the 
defendants feel there is an appropriate basis for dismissing 
it, then know what their remedies are. 

THE COURT: Well, I guess they do. 

But when people have two litigations and two 


different courts, the courts have enough to do without 


MR. SCHURTMAN : We are not prosecuting the Stat 


duplicating each other. | 


Court action at this point. | 
THE COURT: Why don't you drop it? | 
MR. SCHURTMAN: I don't want tc drop it at this | 
point until I see what happens in this case. | 


THE COURT: What are the contingencies? 
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MR. SCHURTMAN: TI can conceive of a situation 
where your Honor or the Court of Anne-1s, for that matter, 
might decide that you have no further jurisdiction, and 
suddenly I am left without anything. I don't see why 
I have to stivulate at this point to dron the State Court 
action. 

MR. BERGEN: He will not argue this 


Court does not have jurisdiction . We want to resolve 


it right here and now and not go across the street. 


THE COURT: Among other things, I have not 
got into any question of jurisdiction. What is vour 
jurisdictional basis here? The breach of contract claim? 
How is this in the Federal Court? 

MR. BERGEN: The plaintiffs move to amend 
to brina that in here. 

MR. PRETTYMAN: It is an antitrust claim. 
He filed purely state claims first in the State Court. 
Then he filed antitrust claims in this court. And then 
for various reasons he moved to bring all of his state 
issues over to this court, so that this court theoretically 
would have both the antitrust claims and state claims, 
would have the entire cause of action. He then moved to 
dron some of the state claims, and he is now trvina to 


get this fraud one back in aqain. 
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Mr. Bergen is agreeing to let him do that, 
but the problem is that unless we get rid of the state 
Claims he is having two bits at the apple, even though 
it was he who decided to bring all the state claims over 
here. 

THE COURT: He is not going to get two 
bites at the apple. 

Is there any real question about jurisdiction, 
the jurisdiction of th‘s court to try the basic claim in 
this case, namely, the breach of contract claim? 


If thereis, it is a travesty, because there is a lot of 


work going on here, and if we are going to end up some day 


with somebody saying we have no jurisdiction, it's going to 
be a lot of frustration on the part of a lot of people. 

Now, the way the case shapes up it is basically 
a breach of contract case. I have heard almost nothing 
on an antitrust claim. But I don't want to waste the work 
we have done here. 

MR. BERGEN: Neither do I. 

THE COURT: The Court of Appeals sometimes 
does not worry whether we waste our time; they want to 


enforce the rules of jurisdiction. 
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THE COURT: Has anybody thought about this? 
Have you got jurisdiction here, Mr. Schurtman, over the 
breach of contract claim or don't you? 

MR. SCHURTMAN: We believe -- 

THE COURT: It seems to me you ought to take a 
position. I assume that you do. 

MR. SCHURTMAN: We believe there's pendent 
jurisdiction ancillary -- 

THE COURT: Pendent to what? 


MR. SCHURTMAN: Pendent to a Federal anti-trust 


THE COURT: What is the anti-trust claim? 

MR. SCHURTMAN: There was a boycott of our 
suppliers and television stations which was induced by the 
defendants when they told him not to do business with us and 
gross us out of the market. That's the anti-trust claim. 

THE COURT: The thing is, the garden varie‘y 


pendent jurisdiction situation is where your major claim -- 


I'm speaking really off the top of my head in a way. 


| 
The typical classic case of pendent jurisdiction | 


} 
| 


is where you have a Federal claim that is kind of the major 
substantial claim. 
MR. SCHURTMAN: I agree. 


THE COURT: For instance, a securities claim under 
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the securities statutes, and then someone also brings in 
maybe a breach of contract claim or they bring in a common 
law fraud claim and those are pendent. 

The main emphasis in the case very often is the 
Federal claim. 

Here the main emphasis so far is definitely not 
the Federal claim. 

MR. SCHURTMAN: Precisely. 

THE COURT: We are all spending all this time on 
the breach of contract claim. 

MR. SCHURTMAN: Your Honor -- 

THE COURT: The anti-trust claim, concededly 
it relates to events at the end of the situation. It is 
something nobody is emphasizing now. Maybe there's no 
jurisdiction and you should go over to the State Court, we 


ought to stop it right now. It was never briefed or argued. | 


Was it briefed or argued before Judge MacMahon? 
MR. SCHURTMAN: Let me explain what happened. 
You listened to the other side. Give me a chance. 


We originally started a State Court, for breach 


| 
| 
| 
| 
| 
| 
$ 


of the oral agreement, interference with contract and variou 


| 
| 


other common law claims. 


After we had started the State Court, we 


analyzed the facts and we came to the conclusion that the 
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boycott of our suppliers and TV stations would also under 
the case of Klaus against Hale, which I mentioned in my 
opening statement, gives us a basis for a treble damage 
claim. The problem we faced was that we couldn't bring 
tnis treble damage claim in the State Court, which has no 
jurisdiction under the anti-trust laws. 

So we filed a separate anti-trust claim in the 
Federal Court by itself. 

My strategy at that point, I admit quite ere e) 
was I thought the State Court action would go to trial on 
the breach of contract issue. 

If we were successful in the breach of contract 


action, we would then come into the Federal Court with our 


poycott claim which had to be necessarily based in part on 
our proving agreement and say: all right, we are entitled 
to treble damages under the Federal law. 

Unfortunately for my strategy the Federal anti- 


| 


trust case was assigned to Judge MacMahon, who apparently | 


i 


has the shortest calendar in this court, and before I knew 


it, I think three months after we filed it, he said: I | 
want you to complete discovery and be ready for trial, long 


for preference in the State Court. The defendants opposed 


pefore the State Court action was approaching trial. We move 
| 
if 


it and said they didn't want an earlier trial in the State 
7 | 
SOUTHERN DISTRICT COURT REPORTERS. US COURTHOUSE 
FOLEY SQUARE. NEW YORK. NY. - 791-1020 


d 


gwe 954 
Court. I was faced with the position of trying the naked 
anti-trust claim before Judge MacMahoi: without any of the 
underlying issues being tried. 

At that point I made a motion to Judge MacMahon 


and I said: Look, if you are going to try that Federal 


Claim first, at least give me a chance to try all the other | 


issues because one doesn't really make too much sense without 
tae otner. The order of priorities had been reversed. 

The defendants vigorously opposed my applica- 
tion to amend the Federal complaint to include the State 
court claims. We discussed the question of pendent juris- 
diction, some question was raised about that. 

Judge MacMahon at first decided to deny my 
motion and then he changed his mind and said, "Let's try 
everything. 

THE COURT: Okay. 

MR. SCHURTMAN: The one thing I'm not prepared 
to do, your Honor, and I think perhaps we can save time, is | 
I have stipulated away many things in this case, including the 
very valuable right to a jury trial, in part, in great part | 
to accommodate the scheduling problems that your Honor poin-dd 
out that were created by the sudden assignment of the case | 
to you. 


I have stipulated away enough. I will not 
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stipulate away whatever rights we may still have in the 
State Court. I don't want to be mouse trapped into the posi 
tion where some day the Court of Appeals in its wisdom 


decides there's no Federal jurisdiction. 


THE COURT: I sympathize with that. I aoe 


your statement. The thing is, I think that nobody, neither 
Judge, nor lawyers, nor parties, nor witnesses, nobody wants 
to nave this trial held with all the work that it involves 
and then have some snafou which negates it. I assume that 
nobody wants that. 

I certainly don't want to spend two or three 
weeks on this case with a doubtful jurisdictional situa- 
tion. I have got other things to do. 


There's been a lot of work. It seems to me 


there are ways to take care of this. It is a legitimate 
Situation which you pose. There are ways to take care of 
that. 

It seems to me what you ought to consider is -- 
I am perfectly happy to say this, and let you go over to the| 


State court. 
AR. BERMAN: No, your Honor. 


THE COURT: I'm perfectly happy to do that. 


MR. SCHURTMAN: In the State Court I would ask 


for and get a jury trial. 
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MR. BERGEN: We have been on trial now for 
seven days, two days before Judge MacMahon and five days 
before your Honor. We are not going to raise the question 
that there is no jurisdiction in the court. We just want to 
continue with the trial and finish it here. That's the 
only reason I raise the question allowing Mr. Schurtman to 
bring in the fraud claim. 

THE COURT: Look, what you ought to consider it 
seems to me is agreeing that if -- nobody wants to just spen 
a lot of time on a case and then end up having it fruitless. | 
I'm not interested in accommodating anybody's strategy in 
that regard. 

It seems to me that what you ought to consider 
is in the first place -- I assume you don't contest the 
jurisdiction of the Court, right? 

MR. SCHURTMAN: At this point? 

THE COURT: Right. You do not? 

MR. SCHURTMAN: At this point I do not. 

MR. BERGEN: What does he mean "at this point"? 

MR. SCHURTMAN: I want to see what evidence 


comes in in the anti-trust case. You see, your Honor -- 


THE COURT: It seems to me what ought to be con- 


sidered here is an agreement that if we continue this trial, 


that the results of this trial, in any event, will dispose 
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of the entire iitigation and it will be agreed to have it 
in some way. 

MR. SCHURTMAN: I will not agree to that, your 
Honor. I have stipulated away enough of my rights. 


THE COURT: You talk about stipulating your 


j 
| 


rights. You had a free choice. Nobody pressed you about ss 


jury question. That's on the record. For my personal 
ovservation, I would say quite candidly I do not see any 
prejudice to your client verses the other side as far as not | 
having a jury. 

MR. SCHURTMAN: That may be your opinion. 

THE COURT: I think this is really out of the 
question. We are wasting time. 

MR. SCHURTMAN: I will not stipulate to dispose 
of the State Court; if your Honor wants to stay this -- 


MR. BERGEN: We will allow them to go ahead, 


your Honor. 

MR. GRUMBACH: Your Honor, first of all, for 
Apple Records, we believe there is jurisdiction not simply 
as a matter of consent but as a matter of law. 

THE COURT: You can't consent to it anyway. 


MR. GRUMBACH: Exactly. 


Second, I just want to point out that on the anti 
| 
trust issue which Mr. Schurtman has just said he will wait 
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and see what the evidence is, it is of course obvious that 
the anti-trust case is ‘iis case. I just want to point out 
that what evidence he puts in is determinative of his self- 
fulfilling prophecy, i. he puts it in those terms. We think 
that there is full jurisdiction. 

THE COURT: The thing is, I think we have to go 
ahead. What should be prevented is a strategy by which 
somebody, if they lose, is able to somehow avoid the effect 
of that by « .@ jurisdictional argument or some piece of 
strategy and get a second bite over in the State Court. It 
is just not right. I don't want that to happen. I think 
it is a travesty upon this Court, it is a stravesty upon the | 
State Court and upon anybody else. | 

MR. BERGEN: May I state for my clients that will 


| 
not happen. I make that representation to the Court. | 


MR. PRETTYMAN: Your Honor, could I just add one | 


date has been on the October 8 meeting and whether in fact 


| 
sentence? The reason I believe that all of the emphasis to | 
there was a contract, the reason you heard so much about | 

| 


that rather than anti-trust is because all of the parties 
| 


agreed, they agreed before Judge MacMahon -- this includes 
| 


the plaintiffs -- that if there was no agreement, then everyt 
thing including anti-trust fell. 


That was why Judge MacMahon said: Let's try 
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everything here together and let's particular direct our- 
selves to whether there was an agreement. If there was no 
agreement, tiien everything, anti-trust and everything else 
fell. 

I think that's really why you had the emphasis 
that you have. 

THE COURT: It is the inestimable logic of this 


case. There's no question about it. If the Court decides 


that there was no contract and, therefore, no breach of con- | 


| 
| 
| 
| 
| 
| 
| 


tract, this case basically ends unless there is some fraud 
claim or some tort claim of some kind in connection with 
those events. 

MR. PRETTYMAN: We — to dispose of the counter 
claims. In terms of their case you are pias the thing 


would fall. I think that's what they have said. 


THE COURT: Isn't that right, Mr. Schurtman? 


In other words, if the Court decides that there was a con- | 
tract made on October 8 or thereafter, tha we go on to con- | 
sider the breach of the contract and the cumulative effects | 
of the telegrams and so forth, those incidents in }F bruary, 
and whether they amount to an anti-trust violation. 

In other words, you would consider whether they 
legaliy add up to not only an interference with contract and 


part of tne breach and so forth, but whether they legally 
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add up to an anti-trust claim given right to treble damages. 

Isn't that tne way the case stands up? 

MR. SCHURTMAN: That's correct. 

THE COURT: If the Court finds that there was no 
contract made on October 8 or thereafter between Mr. Levy 
and the other parties, then I don't get to the consideration 
of the anti-trust claim, right? 

MR. SCHURTMAN: I'm not entirely clear on that, 
your Honor. 

MR. PRETTYMAN: They have said -- 

THE COURT: Wait a minute. I thought that's 
the way we were operating all along. 

MR. SCHURTMAN: Basically your Honor is correct. | 
I think if there is a fraud involved in the case, that might | 
get us into the anti-trust claim, too. 

In other words, I just have to think through aii | 


these legal permutations. 


THE COURT: I think we better think. 

MR. SCHURTMAN: Perhaps I'm not capable of anrny'| 
it on my feet. 

THE COURT: It's necessary to understand this in 
order to have a sensible trial. 


MR. SCHURTMAN: Let me point out one thing, your | 


Honor. There are well-established principles of res judicata 
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collateral estoppel and so forth. Once this case is over, 
if anything is left of the plaintiff's claims, then I think 
we are entitled to pursue them wherever we can. 

If nothing is left, then the defendants can 
certainly move to dismiss the State Court case and I may 
at that point stipulate to it. 


I'm not a prophet. I can't decide how this case | 


is going to develop. I'm simply not going to stipulate 


away any rights my clients may have. I won't do it by stipu 


lation. 
THE COURT: You are absolutely right. That 


would be just a clean cut -- I don't think there would be 


much problem with that if we didn't have the possibility of 
some problem about jurisdiction. If a Court makes a judg- 
ment and has no jurisdiction, it is not res judicata. 
MR. SCHURTMAN: That's right. You see, Judge, | 
the reason I'm so adamant in this point is that I got burned | 
| 


once in a situation like that where we tried a case in the | 
Federal Court. I won it even though the other side claimed | 
jurisdiction, anc x, victory was snatched away from me pecatue 
suddenly it was decided there .‘as no jurisdiction. 

THE COURT: All right. 


Let's go ahead with our proof. 


MR. BERGEN: Mr. Lennon. 
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LENNON, resumed. 

THE COURT: As far as the inclusion of the fraud | 
claim, I cannot see any real prejudice. If you are willing 
to have the fraud claim litigated here, it seems to me that 
that is a step forward for all concerned. 

In other words, Mr. Schurtman isn't stipulating 
to drop the State Court action, he just is not ready to do 
that. By getting the fraud claim in here, we are closer at 
least to having all the claims disposed of in this action. 
I would think that would be all to the good. 


As long as we are going to go ahead and get 


all the facts in and consider them, why should we not atte 


at least to dispose of that? 

I think it makes sense. 

MR. BERGEN: That's fine with us, your Honor. 

THE COURT: All right. 

So the complaint will be deemed amended to include 
a cause of action for fraud. I won't take the time right | 
now to get -- 

MR. BERGEN: Can we just have it clear that the 
fraud claim is as was alleged in the amended complaint? 

THE COURT: That's what you intended, right? 


MR. SCHURTMAN: So stipulated. 


THE COURT: That's proper. Thanks a lot. 
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MR. GRUMBACH: On behalf of Apple Records, I 
will consent, too. 
THE COURT: cxar. I take it all the defendants 
do. Thank you. 
Okay, “Mr. Bergen. 
DIRECT EXAMINATION 
BY MR. BERGEN: 
Q Mr. Lennon, you testified yesterday about Alan 
Klein being your business advisor. 
Can you tell us when Mr. Klein ceased being your 
pusiness advisor? 
A It was March of '73. 
Q Are you and the other Beatles and Mr. Klein 
involved in any litigation? 
A Mr. Klein and Abkco, which is his company, are 
suing all the Beatles and all their companies and pyatubony.| 
Q Is that here in New York? | 
A Yes. 
Q Is that a lawsuit that Mr. Klein is suing for 
millions of dollars? 
A Yes. 
) Are you and the other Beatles and their various 
companies also suing Mr. Klein in England? 


A Yes, that's true. 
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Q Who replaced Mr. Klein as your advisor? 
A My personal advisor, I use Harold Seider, each 
Beatle took his own advisor after Abkco finished. 


Q Did you ever give Capitol Records a cassette 


of any portion of the rock and roll album? 


I nad done the first piece of work on the Spector tapes, 


A I believe I gave Al Coury a cassette just after | 
| 
| 


meaning just after I sang over the voice tracks again. 
THE COURT: Read the question and answer, please, 


(Record read.) 
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(a) This is before you did the recording sessions 
of two tracks in October? 
A Yes. This is after the first work, and 
I sent him a cassette to the West Coast so he could have 
the tracks that he had gone to so much trouble to collect 


of Mr. Svector. I don't normally send him cassettes. 


I don't normally send anybody tanes until I finish the 


album. 

(a) includes Capitol? 

A They don't hear it until it is 
finished. 

a) Now, did you and Mr. Coury discuss that 
cassette? Do you recall a discussion with him about the 
cassettes? 

A i think one of the reasons for sending him, 
apart from lettina him know what it was they were fighting 
about, to see if there was any possibility -- 

MR. SCHURTMAN: Objection. 

THE COURT: Overruled. You may continue. 

-- I sent it so he could hear -- 

MR. SCHURTMAN: I object, unless he referred 
to the discussion. He is just qivina us his state of 
mind. 


MR. BERGEN: I will ask the auvestion. 
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THE COURT: TI know I sustained an objection 
of yours before, but we have had testimony all along about 
his intentions and so forth, and it does help a little 
to illuminate, and I think I will be a little liberal even 
on that. 

Q Mr. Lennon, was there a reason you sent the 
tapes? 

A I thought we could get a single or two out 
of it, and I gave it to him for his and the people at 
Capitol's opinion. I thought one track might make a 
good single, and I wanted an opinion on it. So I sent 
it to him and he said he didn't think so -- TI am paraphrasing 
-- they told me to carry on with it, forget about singles. 

9 When you say carry on with it, you mean do 
additional work? 

A I can't say they told me to do that, but that 
is why they had the tane, to see if there is any single 
there. 

Q Are you now the president of Apple Records? 

A I don't believe so, no. I have not been 


for a few months. 


Q During the period beginning in 1973 through 


1974 what was your authority as president of Apnle Records, 


Inc.? 
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I didn't have any. 

MR. SCHURTMAN: Objection. An aqent of a 
corporation cannot state his own authority. 

THE COURT: I will take it for'‘his  under- 
standing. 

MR. BERGE?: That is all I am askina, what 
was his idinvacandine’ 

9 Were vou president of Apple Records 


back in late 1974? 


A Whenever thev handed out the original titles 


thev gave me the presidency. It was a meaningless title. 
Somebody had to be called president. 

THE COURT: When did he ston being nrresi- 
dent? Do you know the date? 

MR. BERGEN: I am not sure. Some time durina 
-1975, I believe, your Honor. I think it was as a result 
of the dissolution agreement of the Beatles' partnership. 

THE COURT: ‘Were vou vresent in late 1974? 

> WITNESS: Until the thina ended, the 


partnershin, 


COURT: Until that settlement? 


THF WITNESS: Yes. I just asked them to take 
me of € the hooks, I am sick of it. 
9 You testified vesterday about a mectina 
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had with the Capitol peovle, Mr. Coury and Mr. Kileen 
some time in January? 
A Yes. 
Q Do you recall what next happened with resvect 
to the Rock and Roll album? 
MR. SCHURTMAN : Could we try to fix the date 


of that meeting? The defendants have conceded it took 


Place on January 28, 1975. Have we got that date fixed? 
MR. BERGEN: Mr. Lennon said vesterday he did 
not recall, but we will stipulate it was January 28, 1975. 
THE COURT: All right, we will stivulate. 
Thank you. 
QO What happened next? 
A The next thing that happened was I got a call 
from May Pang saying she got a call from Morris Levy and 
that Morris Levy had said that it is nothing nersonal, 


but he is putting the tapes out,and if I want to do 


anything to them, like edit them or do anything to the 


| 


publicity could do good, anyway, and not to take it poe £ 
| 
H 
{ 


tapes, that I should get in touch with him, and that the 


and that was the message I received. 
Q What was your reaction when you got that 
message from May Pang? 


A I ws shocked and I thoucht he hac a nerve 
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asking me to edit the tanes while he is going to put them 
out,anyway, but I was a bit stunned and scared because 
I thought I was in trouble, and I immediately called Harold 
Seider or tried to find him. I saw him that nicht. 
Q Did you ever try to contact Mr. Levy? 
A No. I did not know what to say to him. 
What am I going to say? He told me he was qoing to put 
the tanes out. What am I going to do, argue with him? 
9 You say vou saw Mr. Seider that night. Do 
you recall where you saw him? 
A At home, I think. 
fe) Do you recall what vou discussed with Mr. 
Seider? 
Only that I just said, “Morris called and 
is going to put the tanes out.” I think Harold 
knew it. And thenwe called Canitol. 
THE COURT: When you say, "we"? 
Harold Seider and I called Canitol. 
Your Honor, I think that middle window is 
a little onen and that is why we are hearing all that noise. 
It is hard to think. 
(Window closed.) 


THE COURT: Who at Canitol? 


THF. WITNESS: I am only quessina. I called 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


mmbr 6 Lennon-direct 
Al Coury. I-know him. I would not kr-w who else to 
call. I could not swear to it. 

Q Now, what was the next thing that you recall 
happening with respect to the Rock and Roll album? 


A The next thing I think is that Capitol called 


me and says, “Make the masters." 


Q Did there come a time when you learned that 
Mr. Levy's album was being sold? 

A Yes, I was at home, and Jimmy Iovine from 
the Record Plant called me. 


THE COURT: Who is that from the Record 


THE WITNESS: Jimmy Iovine. He is like an 
assistant engineer. 

THE COURT: How do you spell that? 

THE WITNESS: I-o-v-i-n-e. 

THE COURT: He called? 

THE “WITNESS: He called me and says, “Hey, what 
is going on? Your record is on Tv." 

I said, “Where? Where?" 

And he says, “It is on Channel 9." This was 
on a Saturday. So I sort of left the TV on Channel 9 
for most the day, but then I got bored waitina for it 


and went back to the normal TV, and then I finally saw 
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the commercial, Morris' commercial on a Sunday. T think 
it was on Channel 9 or ll. 


Q Can you describe the commercial that you 


A Well, it was very fast and it was just a sort 


of crummy looking album cover, the yellow one. 


MR.SCHURTMAN: I object. The commercial is 
available. We can put it in evidence. 

A (Continuina) It was a verv quick sort of 
thina. I didn't think it was a very good commercial for 
Morris' album and I tried to qet the address down, but 
it was so auick I could not get it and it came and went. 

I think I watched it twice and that was it. 

a) What was your reaction when vou saw the 

commercial? 

MR.SCHURTMAN : T object. 

THE COURT: He has already aiven us that. 

MR. BERGEN: I am trving to aqet really. your 
Honor. what his reaction was to the commercial as an artist, 
and I think it aoes to our counterlcaims. And as long as 
“ir. Lennon is here, we ouqht to qo into it. 

THE COURT: Overruled. 

I think it was worse than ever the normal 


commercials for those nackages,. which are agenerallv had. 
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It was in my opinion a lousy commercial and IT didn't like 
it at all. I didn't like the picture or anything. 


9 Mr. Lennon, have you ever seenthe Roots 


A I got my secretary to send for one. I didn't 
get the address myself, but I told somebody to watch 
it, my secretary, and so she sent away and I got one in 
the post about two weeks later. 
Q I show you Plaintiffs' Exhibit 34 and ask 
you if that is the Roots album? 
A That is it. 
THE COURT: Can I see that a minute? 
Have you ever listened to the Roots album? 


No. 


Is tnere a reason you have not listened to 


A Well, unless something extraordinary happens 
in between times, I don't want to listen to it. I don't 
see why I should. 

9 Can you tell us whether you would have allowed 
that album cover to go out? 

A No. I mean, this is nothing like anything 


I have produced myself. The picture is out of focus: 


it is an old picture of me. That does not matter. 
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It just a lousy looking cover, and the colors, T don't 
like. I would not allow Canitol to advertise other artists' 
records on my cover. This is like endorsing whatever 
these other vackaqes are. It is just not a good looking 
album. 

9 You are referrinda now to the advertisements 
on the back Of Exhibit 34? 


A Yes, and they are advertising other neople's 


work on the back of my album. 
9) Have you or the Beatles ever done that? 
A The Beatles and me, as far as I remember, 
have never endorsed anything other than our own products. 
MR. SCHURTMAN: That was not the question, 
your Honor. 
THE WITNESS: Well. this is endorsing some 
of these products. I don't endorse other pneople's 


records. 


THE COURT: I think it is an answer. 


Q Have the Beatles ever had opportunities to 


endorse other records or you? 


THE COURT: Let us not get into that. 


MR.BERGEN: I think this one poi: :, your 
Honor, is imvortant. 


THE COURT: He said he would not do it. 
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We don't have to get into other opportunities. I would 
assume that people would have been happy to have the 
Beatles endorse their products at times. 
Q You talk about other albun covers. Mr. Sone 
I show you some other albums which are either Beatle 
albums or yours. Will you just go through them, please, 
and tell us whether they were yourocovers and give us the 
nae of each of the albums? Tell us whether they were 
covers that you and the Beatles nersonally sunervised? 
A | This one was -- 
THE COURT: Wait a minute. 
MR. BERGEN: I don't think it is necessary 
to put each one of them in the record. 
THE COURT: If he is going to say “this one,” 
we better have some number on it so that it is identified, 
because nobody will ever pick it un later. 


MR. BERGEN: Can he refer to the name of the 


THE COURT: Mark them for identification. 
If you are just going to use two or three as examples, mark 
them. 

MR. BERGEN: I am just going to use two or 


three examples, your Honor. 


9 Mr. Lennon, referrina to these various 
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exhibits just marked. will] vou just tell us what each one 
of them was or is? 

A As far as I remember, these are completely 
different from the oriqina’s as I remember them, but this 
is almost as we nut it out in England. That would not 
have the writing over the ton here. The victure would 


go right on the edge. 


THE COURT: This is CB-1l. 

(Defendants' Exhibits CB-1, CB-2, CB-3 and 
CB-4 were marked for identification.) 
a) Now, referring to CB-l go through that aaain. 
A As far as I remember, this is about the third 


album cover that the Beatles ever made, and this is when 


we took control of the covers. Initiallv, when we made 


our aqreement the record comnany would just make the cover, 


choose the photoqranher, and as far as I know, this is the 


first time we took over, chose the vhotogravher ourselves, 


and vosed it the way we wanted. 


This album, which is mrked CR-3 is when we took 
over not only the cover, but we took over the sound, the 
tane anc evervthing. We had not qot tothe master lab yet, 
because we didn't mow what thev did to it uostairs, but we 


took over every facet of the recording. So that is an 


example of how we gradually took over evervthina. 
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CB-2 is called Sergeant Penner. We not only 
took over evervthing, but we could hire fairly well known 
artists to do designs and pay them large fees. There 
is an artist called Peter Blake that we used to design 
the fold-out, the gimmicks inside. It was done by a 
famous artist called Peter Blake in England. EMI was 
complaining eonge the cost of this cover. There was a 
big hassle with them about the vrice of the cover but 


they agreed in the end we were right. 


This is CB-4, and these are childhood paintings 


of mine, and this was done in conjunction with the art 
director at Capitol, Roy sees I am just showing that 
I take a lot of detail. The cover is almost as important 
as what is inside it, and nowadays the audience or whoever 
buys it expects to get a decent cover, and artists like 
myself quite often include things like inside, like posters 
and games. It gets like Christmas. Your cover is as 
important as the music. 

THE COURT: Does Walls and Bridaes have 
a fold-out? 


THE WITNESS: I even use the sleeve inside for 


a design. On the Imagine album I made I had a friend desian 


the lyrics to go in a special way inside. This is the 


Sergeant Pepper one. 
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CR-4 has the folding cover, and it also has 
an inserted little booklet or whatever vou callit. 

THE COURT: Now, going back chronologically, 
Walls and Bridges was put out in 1974? 

THE WITNESS: Yes. 

THE COURT: What is the next one chron- 
Ologically? 


WITNESS: That is ‘67, I heliev.. 


COURT: Sergeant Penner? 


WITNESS: Yes. 
COURT: That is CB-2, 1967? 
WITNESS: Yes. 


. COURT: Sergeant Peover has the lyrics 


on the back? 
THE WITNESS: Yes. 


THE COURT: Do you sometimes put lyrics 


on and sometimes not? 

THE WITNESS: Yes. We probably were pleased 
with these lyrics, so we nut them on the back. 

But in the old davs what would hannen was they 
would never print the lyrics on an album, so when you 
listened to it you could not tell what they were talking 


about. So vou are sunnosed to an out to a shorn and buy 


sheet music, which is what thev did in the '29s and ‘34s. 
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But we started to print the lyrics right on the albums so 
they could listen and read them while they listened. The 
record comnanies didn't like it and the sheet music 
companies didn't like it, but we liked it. So it has been 
my practice since then to print the lyrics. I started 
utilizing this part of the package. They call it the 
sleeve. 

We will come to that in a minute. What do you 
call that piece that is inside the Sergeant Pepper album? 

THE WITNESS: It is just like a gift. 

THE COURT: It is called a cut-out sheet? 


THE WITNESS: I don't know what they call it 


officially. It could be a poster or a cutout. 


You put a poster of yourself inside and then they take it 
and stick it on the wall. 
THE COURT: Now, can I see the Walls and 


Bridges again, please? 


MR. BERGEN: May I just ask him one auestion 
about Walls and Bridges. 
BY MR. BERGEN: 
9 Mr. Lennon, whose drawings are in the insert 
in Walls and Bridaes? 
A Those are pnaintings and drawinas I did when 


I was age 12. 
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Pepper. That was preceded by what? 

THE WITNESS: This would be Rubber Soul, 
I think it was. 

THE COURT: And this came out when? 

THE WITNESS: ‘65, I think. The vhotographs 
were taken by our own nersonal photoqranvher. 


THE COURT: Then what was the other one? 


| 
| 
THE COURT: Now, let's qo back to Seraqeant 
| 
| 
i] 
{ 
| 


THE WITNESS: This must be '64, 1964. 


THE COURT: This is theBeatles? 


| 
| 
| 
| 
| 
THE WITNESS: They had different titles and things 
| 
like that. I don't know what it was called in Fnagland, 


because thev were just introducina us here. So they chanced 
the title. | 
MR. BERGEN: Is that CB-1? | 
THE WITNESS: CB-1. 


Now, could I see the Canitol Album that was 


MR. BERGEN: That is Plaintiffs' Exhibit 


THE WITNESS: There are no lvrics on it because 


I did not write the words. And there wa no time, anyway. 
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THE COURT: Well, why was this so much less 
elaborate than the -- 

MR. PRETTYMAN: I can't hear your Honor. 

THE COURT: Why was the John Lennon rock and 
roll so much less elaborate than, say, Walls and Bridges, 
which has the folding cover which has the little pamphlet 
inside? 

Any reason for that? 

THE WITNESS: Partly to do with time factor. 
also that's why I was saying to Jay, perhaps they should 
show a margin cover which is pretty straight. 

You don't always have a gimmick or a folder; 
don't have to have something in it. 

And Roy Kohara didn't come up with something lixe 
this, and there was no time. 

I knew what the cover should look like but we 
hadn't decided on the inside. 

Q When you say there wasn't any time, Mr. Lennon, 
can you explain what you mean by that? 
A Because Capitol said we have got to go now, you 


know, and I just went in and cut the thing and sent it to 


them. There was no time for gimmicks or posters or anything, 


THE COURT: Are you saying that you -- well, 


can you tell me whether or not you intended to have some, as 
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you put it, gimmicks or posters or -- cut outs or something 
like that? 

THE WITNESS: One of the ideas I had I was 
finally a version of it I used on the sheet music because I 
put the sheet music out myself with Lennon Music, and I 


worked with a guy on designing the book and we did a few 


little gimmicks that might -- I would have used in there only 


I didn't have time. | 
Q Mr. Lennon, is this what you are talking about? 
(Handing). 
MR. SCHURTMAN: May I just have a continuing 


objection so I don't have to keep getting up, to the witness '| 


state of mind, thoughts, stream of consciousness and so 
forth? 
THE COURT: Overruled. 
2. This is the sheet music that we put out. And 
I had wrote a little piece. 
THE COURT: Well, let's get that marked. 
THE WITNESS: To explain -- 
‘’R. BERGEN: Can we mark it? I will give it 
right vack. 
(Plaintiffs' Exhibit CD for identification.) 
Q I am handing you Plaintiffs' Exhibit CD. 


(tianding.) 
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Can you tell the Court what that is, please? 


A This is what they call sheet music. And in this, 


your Honor, I use things like -- | 
THE COURT: Now, is this sheet music booklet | 

the songs that were in the record album Exhibit 35? | 
THE WITNESS: Yes. That's right. And in this 

I used the pictures of the original stars and pictures of 

myself when I was about 15 singing the songs when I originally 

sang them. | 


And -- like here for instance, there is a picture 


of Chuck Berry and there is a picture of me, imitating him | 
when I am about 17. 

So tne designer, the guy and I sat down and we 
sort of worked out which pictures went with what. 

And we just made this book out of it. And we 
had photographs of the original stars and photographs of me 
when I was a young performer. 

THE COURT: May I see that? 

THE WITNESS: Yes. (Handing) 

Packaging is half the fun of making an album. 

THE COURT: All right. Now, these are all for 
identification, but I have looked at them. Are you going to, 
offer them? 


MR. BERGEN: Yes, I will, your Honor. 


SOUTHERN DISTRICT COURT REPORTERS. U.S COURTHOUSE 
FOLEY SQUARE. NEW YORK. NY. — 791-1020 


Lennon - direct 
THE COURT: All riqht. 
I offer CBl through 4 and CB 2 in evidence. 
THE COURT: Wait a minute. CBl through 4 -- 
MR. BERGEN: And CD. CD is the booklet. 
THE COURT: Is there any objection? 
“MR. SCHURTMAN: May I see them? 


COURT: What? 


SCHURTMAN: May I see them? 
COURT: Yes, certainly. 
AR. SCHURTMAN: Thank you. May I inquire as to 


the purpose for which these exhibits are offered? 


THE COURT: Mr. Bergen. 


M4R. BLRGEN: The purpose is to show what Mr. 


Lennon and the otner Beatles and primarily Mr. Lennon, with 


respect to CD and CB4, what was their practice, normal prac- 


tice with respect to album covers and how the Beatles and 


| 
| 
| 
| 
| 
| 


Mr. Lennon gradually took control of the entire production of 


an album and how as Mr. Lennon has said, how important that 


is to him as an artist. 
THE COURT: And is there any objection? 
‘’AR. SCHURTMAN: No objection. 
THE COURT: All right, received. 
(Plaintiffs' Exhibits CBl through 4 and CD are 


received in evidence.) 
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BY MR. BERGEN: 

Q Now, Mr. Lennon, you just said a moment ago that 
there was some kind of a rush. 

Will you tell us why there was a rush to get 
the album out? 

A Because Morris‘ album was being advertised, I 
presume. 

Q Now, had you also had plans to do a television 
commercial for the rock and roll album? 

A Yes, I had a pretty good idea what the commercial 
was going to look like, whether it had been a commercial for 
just a TV album or a commercial just for my normal album. 

They normally have TV commercials. And it was 
planned and I think I said @ few friends of mine were going 
to be made available in the West Coast to be on the film. 


And I talked to the film director, or the camera 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


man, whatever he is called, and I talked to Tony King of | 
Capitol and it was going to be arranged that Ringo Starr and | 
Harry Nilsson and whoever else they could get that was a | 
well-known face, or name, and have them dance around like 
dressed in fifties clothes in the background of this commer- | 
cial. 

And I couldn't cover that -- 


MR. SCHURTMAN: All of this was gone into yester- 


| 
' 
| 
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day, your Honor. 


THE COURT: I think it was. We got this yester- 
| 


| 


MR. BERGEN: I just wanted to make sure it was on 


| 


| 


the record. 

THE COURT: I don't think so. 

THE WITNESS: Well, we couldn't do it anyway 
because I didn't have time to do it so they had to do it 
again --Chuck Braverman -- and they made a cartoon -- 

THE COURT: Look, we are getting -- 

Q Did you also, Mr. Lennon, have plans to list an 
credits on the rock and roll album for artists who have 
appeared on it? 

A Yes, another problem was because of the rus! I 
couldn't give credit where credit was due, or name some of 
the guest artists that appeared on the album. Amongst them, 
Leon Russell and Jose Feliciano, and quite a few famous 
names that came to the sessions and performed on the 
article. 


But Capitol, they said they didn't have time to 


| 


| 
get permission from the different companies. But the list was 


| 
1 


endless. It was the biggest list I had to deal there with 
sO many peoslie on the album we would have to drop that. 


“MR. SCHURTMAN: Your Honor, I would again object 
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to the witness stating what his intentions were. I don't 
think that is proper evidence. 

THE WITNESS: It is normal procedure. 

THE COURT: Just a moment, Mr. Lennon. 

MR. SCHURTMAN: I mean the man for the last two 


days has been telling us about his intentions, his thoughts, 


| 

| 
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| 

| 


his dreams. It's facinating, but I don't think it's evidence. 
| 


‘ 


THE COURT: Well, I thought something about that. 
I haven't gone over the record, you know, in detail to pick | 
this out, but it seems to me that when Mr. Levy was 
testifying -- well, I don't know whether there was that kind | 
of evidence in or not. My hunch is that there was, but I 


won't try to -- I can look back over it some other time. 


But, here we have a case involving a claim of | 
| 
breach of contract. Now, the basic evidence, as we all know,| 


is if there was anything written down we would look at the 
writing. There wasn't anything written down so we look at 
the communications between the parties. But beyond that, 
we are looking, of course, always to see if there was a 
meeting of the minds. 

We all know from first year law school the 
objective theory of contracts, we don't have to discuss rat. 


| 
But I don't see how you can say really that the intention of | 


| 


the parties is irrelevant if -- and I don't think we have to,| 
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you know, get a fi-st year contract course in this courtroom, 
but if somebody -- it's my understanding of the law if some- 
body has an intention in a contract discussion and conveys 
some other intention to the other party, you very much go by 
what is conveyed. But mere there is a disp ? about what was 
conveyed. And so I think that the state of mind of 'r> 
parties has some relevance as indicating, as some evidence, 


although not conclusive by any means, is to whether or not 


agreement. 


Furthermore, «t may affect credibility, it may 


| 
i 
| 
| 
| 
there was a meeting of the minds and whether there was an | 
| 


provide circumstantial evidence of what was or was not 
said. 

And so for lots and lots of reasons I think that 
I will receive evidence to some extent about people's 


intentions. 


Furthermore, I understand there is some counter- | 


} 


claims here and in one way or the other it seems to me 


that it's quite relevant in the case on both the basic issue | 
of the existence of the contract and perhaps on these | 
counterclaims to get an understanding of what Mr. Lennon 


and Capitol intended to do by way of jacketing and eee 


as an indication of whether the jacketing and production 


ultimately carried out by “Mr. Levy, was in accord with a 
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contract. 

Now, you could go almost on and on. Ti:2 iscuas 
are quite complex here, largely because there was . writing 


I mean if you had a writing you wouldn't have to get intc 


the most thorough canvassing of everything will help every- 


body and what goes for Mr. Lennon goes for Mr. Levy. 


all these subtleties and I wish we didn't, but we do. I os 
| 


If you want to recall Mr. Levy and get into 
things that you felt precluded, you can do so. But I think 


you had pretty free rein in examining Mr. Levy anyway. 


MR. SCHURTMAN: Your Honor, I don't want to keep, 


| 
hopping up and down. May I just have a continuing objection? 


{ 
I understand you have overruled it -- 


THE COURT: All right. You have made your 
record. Thank you. 

MR. SCHURTMAN: I won't keep getting up. 

THE COURT: All right. 
BY MR. BERGEN: 

Q Mr. Lennon, other than what you have testified 

to about the album cover and the Roots album, are there any 
differences between the Roots album, Exhibit 34, and the 


rock and roll album, Exhibit 35? (Handing). 


A Apart from engineering things, like how they 


made tne tape -- 
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Q Are you referring to the 7-1/2? 
A Yes. It's just a different album. A, they have 


got two tracks on, which I dropped and B, even if I had 


let them on they were different, my version of Be My Baby, 


which they left on is different. 
Even up to the last minute, I was still editing 
for two tracks, I finally dropped. 
Q Wnat was the other track you finally dropped? 
A Angel Baby. 
Q You were editing that up until the last minute? 
A My version of Be My Baby is different from their 
version, even if I left it on the album. I cut it in half. 
It's much better than this. 
tk THE COURT: It would help me if somebody could 
just get me a list, side by side, of the songs that are on 
Mr. Levy's album and the songs that are on the Capitol 
album. 
Could you do that? 
AR. BERGEN: We will try to do that after lunch, 
your Honor. 
THE COURT: I am not getting too clear a picture 
of wnat the differences were and I guess the way to start is 
just to get those two lists. 


we can do it right now, I guess. 
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THE WITNESS: The basic difference also is that 
as far as I remember there will be 20 minutes or under on 
each side of the Capitol albums, which is my normal practice 
and on this Roots album they have got to be 22 or 23 minutes | 
a side. 

They couldn't get it on any other way. 

Q Why is that important? 

A It's important because the overall quality goes 

down if you have more sound on an album. An engineer can 


tell you that. I can't give you the scientific explanation 


but something about the grooves once you get past 20 minutes | 


you lose quality. 

THE COURT: All right now, let's get this 
organized. 

What are the songs in Roots? 

THE WITNESS: You want them? 

THE COURT: Yes. Let me just make a list. 

THE WITNESS: And, of course, they are in the 
wrong order. 

THE COURT: Can I see the other? 

THE WITNESS: Yes. (Handing). 

THE COURT: All right. You have got 15 songs 
on Roots, right? 


And on your album you have get 13 songs. 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


Lennon - direct 
THE WITNESS: Yes. 
THE COURT: You say that the order is different? 
THE WITNESS: Yes. To use an analogy this is 
like the rehearsal of a Broadway show. They have put the 
rehearsal out. 


MR. BERGEN: Referring to Plaintiffs‘ Exhibit 


THE COURT: All right. Now we have got two 
qualities. There were different numbers of songs and the 
order is different and since there are a different number of 
songs you say that the time on each side is different? 

THE WITNESS: Yes. And I just want to point out 
that even if I had left number 5, Be My Baby on, my version 
is different from the version they put out. 

THE COURT: All right. 

Ard I think the version of Do You Want to Dance 
is different too. 

THE COURT: Just a moment. Well, Be My Baby 


isn't in your album at all is it? 


THE WITNESS: I am saying I didn't take it out, 


1 
| 


Be My Baby, until the last minute. And the version that I 


was working on is different from their version. I cut nearl 
a minute and a half out of it. And a whole verse. 


So 
even had I left it on it would have been different. And 
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Do You Want To Dance is different. Because I think some 
instrumental part is taken out on my version. And the 
exact timing on each track will be different. On each one 


of them. By a few seconds or whatever. 


say yesterday that that's different? 


| 
THE COURT: Now, this You Can't Catch Me, did au 
| 


THE WITNESS: Yes, that‘s very different. Becaude 
I have the original Spector's edit on my version. | 

THE COURT: All right. | 
BY MR. BERGEN: | 

Q Are there any other differences you can think of, 

Mr. Lennon? | | 
A Well, you know, the quality must be different | 
because this was made froma 7-1/2 and this was made froma 
15, but I haven't heard it. 

THE COURT: Well you haven't listened. All righ 

THE WITNESS: But it's a fact of life. 

THE COURT: I will tell you, I think if anybody 
wants to testify about it, you know, the differences in 
volume and so forth,: they are going to have to do it on the 


basis of having heard both of them. 


Mr. Lennon really can't because he didn't hear 


MR. BERGEN: All right. 
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BY ‘AR. BERGEN: 
Q Now, Mr. Lennon -- 

MR. PRETTYMAN: Your Honor, may I just make an 
objection on that point, sir? Mr. Lennon did hear 7-1/2 
inch tape that was sent, and he has assumed that the album 
that was made was made from the 7-1/2. So in that sense he 
has heard the album. So I just want to object -- 

THE COURT: I don't know, maybe Mr. Levy did son 
editing or some engineering. 

MR. PRETTYMAN: We have never heard any testi-~ 
mony to that effect. 

THE COURT: Well, let's just let it -- it would 
be a lot clearer to me to have a comparison if you want to 
make that. 

“R. PRETTYMAN: I will take it back because I 
am reminded there was some -- 

THE COURT: All right. 

BY MR. BERGEN: 

Q Now, Mr. Lennon, referring to the Roots album 
and tne tapes -- 

A Can I just make a point about the 


. 


Yes. 


I think that will help understand without 
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listening to it. If there is 25 minutes on the side of an 
album and there is 20 minutes on another, there has to be 

a difference in volume the same as if you have a printed 
page and you have a hundred words on it you can also put 
150 or 200 words on it but there is a difference, and there 
just is a difference. 

THE COURT: All right. Presumably someone whose 
listened and compared them carefully he can testify. All | 
right, Mr. Bergen, let's go. 

BY MR. BERGEN: 

Q Now, referring to the Roots album and the tape 
that you gave Mr. Levy, was there some concern about those 
as far as you were concerned? 

A Would you say that again? I was still thinking 
about the other thing. 

Q Did you have some concern and do you have some 
concern today about the tape that was given to Mr. Levy? 

A Yes. I am still embarrassed by the fact that 
the Angel Baby and Be My Baby are available and are out. 
They are not tracks that meet with my approval, and it's 


embarrassing to know that however many there are out they 


will eventually end up in some bootleg collection, nothing to 


do with Mr. Levy. 


MR. SCHURTMAN: Your Honor, at this point I am 
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going to object. 

THE COURT: Does this relate to a counterclaim? 

MR. BERGEN: Yes, it does, your Honor. 

MR. SCHURTMAN: The witness is speculating as 
to what may happen. He is telling us about his personal 
embarrassment. 

THE WITNESS: I met a man the other day who -- 

THE COURT: Just a minute, please. If this is 
speculative it will not get anywhere in a counterclaim. But 
this is what he is presenting to try to back up the 
counterclaim. All right now, let me hear the answer, 

Mr. Reporter. 

(Record read.) 

THE COURT: All right, go ahead, Mr. Bergen. 

MR. BERGEN: Your Hionor, I would like to make a 
point that, I don't know whether it is clear, that the 
reason I am getting into this area is that one of the coun- 


terclaims that Mr. Lennon has asserted is under Section 50 


and 51 of the New York Civil Rights Law for the unauthorized | 
use of his name and likeness and the appropriation of these 


songs without his permission. 


THE COURT: Yes, I think I understand that. All, 


4R. BERGEN: Thank you. 
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Q Now, Mr. Lennon -- excuse me? 

A Mr. Levy's album is now, according to a friend 
of mine, a collector's item because it's a rare item, and no 
I can do nothing about it. The tracks are out and it's out 
of my control. 

Q You mean by “it's out" you mean the ¢ blic has 
already bought it? 


A Yes. And they can copy it as many times as they 


| 

| 

Q Now, Mr. Lennon, do you believe that your reputa+ 

tion as an artist has been damaged in any way by the Roots 
album? 


MR. SCHURTMAN: Objection. 


Yes. 


THE COURT: Yes, I will overrule that. 


thing isout. And it looks so bad and it didn't meet with 


| 

| 

A I think it's been damanged by the fact that the | 
| 

| 

| 

| 

ai 


my approval, and the public was confused as to what was what 


i 
{ 


And which had my approval and which didn't and I just don't | 
tnink it does me any good at all to have that cheap album | 
going around with tracks I don't like on it. With a lousy | 
picture out of focus, and it's almost so ludicrous it's 

ridiculous. Even the bootlegs on the market look better than 


that. 
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Q Mr. Lennon, referring to the back of Plaintiffs' 
Exhibit 34, the Roots album, there appears in the lower 
left-hand corner, a "P" in a circle and it says 1974, 
Adam VIII, Limited, then diate is a dot, John Lennon and 
Apple Records, Inc. produced from master recordings owned by 
and with the permission of John Lennon and Apple Records, 
Inc. 
Did you ever give permission -- 
No. 
For that to be placed on the album? 


NO. 


8) Did you ever give permission for this album to 


be released by Mr. Levy? 


Y 


Q Did you ever -- what do you mean by you didn't 
own them? 


A Me, I never owned them. 


Q Who owns the recordings? 

A EMI. 

Q Did you ever give permission on behalf of Apple 
Records, Inc.? 


A No. 


} 
| 
| 
| 
| 
A No, and I didn't ever own it. 
| 
| 
| 
| 
} 
ge 


—Q Did you ever give anyone written permission to u 


your name and likeness in connection with the distribution | 
' 
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or sale of the Roots album? 


A 


Q 


No. 


Have you ever given anyone oral permission to us 


your name and likeness in connection with the distribution 


or sale of the Roots album? 


A 


Q 


No. 


Did you ever give or purport to give to anyone 


written permission to promote,. distribute or sell the Roots 


album or the tape from which it was derived? 


A 


Q 


A 


Q 


the plaintiffs that they did not have to obtain the permis- 


sion of EMI 
Roots album? 
A 
Q 
production, 


A 


defined? 


Did you ever give anyone such oral permission? 


No. 


| 
| 
| 
| 
| 
: 
No. | 
| 
| 
. 


Did you ever tell Mr. Levy or anyone representin 


before producing, selling and distributing the 


No. 


Did you have anything at all to do with the 


No. 


MR. SCHURTMAN: May we have the word production 


THE WITNESS: Well, I think it's almost self- 


evident that -- I can see your point, Mr. Schurtman, you fee 
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that he -- 

MR. SCHURTMAN: He performed the music that's 
on this album. 

THE COURT: I think the question doesn't help. 
I will strike the question and answer. We have the facts 
in more details, more specifics than that. 
BY MR. BERGEN: 

Q Just one last question, Mr. Lennon. 

Did you ever enter into an agreement with ‘“r. 
Levy or any of his companies on behalf of yourself or Apple 
Records, Inc. with respect to making a record album for Mr. 
Levy? 

No. 

MR. SCHURTMAN: I object to that as conclusory. 

THE COURT: Well, I will allow it. 

MR. SCHURTMAN: That's what the whole case has 
been about for -- 

THE COURT: I know. I know. 

Q One las question. Mr. Lennon, at some point, 
was a telegram sent to Mr. Levy on your behalf with respect 
to the Roots album? 

A I believe so, yes. 

Q I show you a document that's been marked as 


Defendants' Exhibit CCCC for identification and ask you if 
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you have ever seen that document? 
THE. \URT: What is it, quadruple C? 
MR. BERGEN: Yes, your Honor. 
THE COURT: All right. 


A I said I vaguely remember it. I don't remember 


the wording of it. 


Q Did you authorize the sending of this telegram? 
A Is this telling him to stop? 

Yes. 

Yes, yes, I did. 

MR. BERGEN: I offer Defendants' quadruple C in 

evidence, your Honor. 

MR. SCHURTMAN: May I see it? 

MR. BERGEN: Yes. (Handing.) 

MR. SCHURTMAN: No objection. 


THE COURT: All right, received. 


(Defendants' Exhibit CCCC received in evidence.) | 


MR. BERGEN: I have no further questions of 
Mr. Lennon, your Honor. 

THE COURT: What I am wondering, Mr. Lennon, for | 
one thing is this: Is it not correct that for a period of 
time after that October 8 meeting with Mr. Levy you were at 
least -- under your version -- you were at least considering| 


the possibility of enter g into a contract with Mr. Levy, 
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is that right? 

THE WITNESS: Yes, it was on the cards. 

THE COURT: Now, let's follow along, I am not 
making a finding in your favor by any stretch, but I just have 
to use this framework to ask you some questions -~ | 

THE WITNESS: Yes. | 

THE COURT: Maybe this is covered by the testi- | 
mony but I am not clear about it. | 


pid there come a time -~ let me put it another 


Did you do anything to find cut from Capitol 
or EMI whether you could enter into such a contract with Mr. 
Levy? 

THE WITNESS: Well, as I said to him on the firs 
night, A, I don't talk business: B, Here's Howard Seider and 
c, you will have to talk to EMI. 

So I wouldn't get involved, it obviously didn't 
work because here I am. But that was how I thought of it. 


THE COURT: So you are saying you didn't per- 


| 
| 
sonally follow that up to check with EM: and Capitol? | 


THE WITNESS: No. No. It‘s not my business to 
do the business. I can't do both. 
THE COURT: All right. 


Now, did there come a time according to your 
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version of the facts when the possibility and the considera- 


tion of doing a deal with Mr. Levy was over, ended? 

THE WITNESS: As far as I am concerned the idea 
of working with Mr. Levy or in the TV package idea, was over 
the night Al Coury told me I should not do it, the man from 
Capitol. 

Because I was still open to the idea whether it 
was Mr. Levy or not, of making this a first idea of going on 
to TV with a new record. But they talked me out of it. 

I am still incrigued by the idea. I am not convinced. 

THE COURT: All right. Well, that's the answer 
to my question. 

Now, we will take a recess and as I understand 
it according to our ground rules, we will go on to the direc 
testimony of another witness. Will that be Mr. Seider? 

MR. BERGEN: Yes, it will, your Honor. 

THE COURT: All right, fine. 

Now, I would very much like to have Mr. Cahl 
come along very promptly. 

MR. SCHURTMAN: Your Honor, I did arrange for 
Mr. Cahl to come back this week. He flew back late at 
night, I think it was two nights ago. I was hoping to put 
him on the next day and I understand he received a call from 


his wife saying that there had been a further medical emer- 
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gency and he rushed back to Florida the next morning. 

I know it sounds incredible but at the moment 
he's got three close members of his family all in the hos- 
pital apparently at least two of them ina critical condition. 
And t am trying to get -~- 

THE COURT: All right. Now we have obviously 
got some flexibility because we have -~ 

MR. SCHURTMAN: I am trying to get him back. 

THE COURT: We have next week. But just to 
keep this case in perspective I think that it would help me | 
a lot to hear him just as soon as you and he can conveniently 
have him here, and I will leave that to you. 

MR. SCHURTMAN: Yes, sir. 

THE COURT: I think you understand. 

All right. 


(Recess.) 


| 
| 
| 
| 
| 
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MR. PRETTYMAN: Your Honor, Mr. Mennen, who 
is the president of Capitol, will be in New York on Monday 
or Tuesday of Next week, and if possible I would like to 
put him on at that time. I want to alert the plaintiff 
_ so they will be prepared. 

THE COURT: Mr. Seider. 

HAROLD 's EIDER, a defendant, called as 
@ witsess on his own behalf, having been first duly 
sworn, testified as follows: 
DIRECT EXAMINATION 
BY MR. BERGEN: 
Q Mr. Seider, where do you live? 
A 1344 Harper Avenue, Hollywood, California. 
Are you an attorney, Mr. Seider? 
Yes, I am. 


In what jurisidction are you a member 6 the 


A The State of New York and the District “ourts 
of the Eastern and Souther: Districts of New York. 

Q When were you admitted to the bar in the 
State of New York? 

A I believe in February, 1959. 


THE COURT: Adm .ttei when? 


THE WITNESS: #ebruary, 1959. 
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Q By whom are you employed? 

A I am presently employed by United Artists 
Records and Music Group, fnc.. 

Q Is United Artists Records and Music Grour, 

Inc. a division of any other copany? 

A It is a subsidiary of United Artists Corporation 
which is a film company and United Artists Corporation, 
in turn, is a subsidiary of Tran:america and Up.ced Artists | 
Corporation, in turn, is a subsidiary of Transamerica 
Corporation, which is a listed corporétion on the 
New York Stock Exchange. 

9 What is your title with United Artists, and 
I will just use that shorthand term, United Artists? 

A I am vice president in charge of business 
affairs. I am also a director of W.ited Artists Music and 
Records Groun,Inc. I am a director of tiie publishing comvan 
United Artists Music or UNART, and I am director of the 
English record subsidiary, United Artists Records 
Limited. 

Q De you have any other duties with United 


Artists? 


A I also acted as assistant to the president 


and chairman of the board. 


Q During what veriod of tiw ? 
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A From the time I beqan my employment in 
July, 1972. 

Q So you have beenwith United Artists since 
July of 1972? 

A That is correct. 


Q By whom were you employed prior to July of 


A In November, 1971, I left the enploy of 


Abkco Industries, Inc., with whom I had been employed since 
July of 1967, and between November or the middle of 
November when I left and July,I was self-employed -- the 
middle of November, 1971 and July of 1972 -- when I joined 
United Artists I was self-employed. 

Q Is Abkco Alan Klein's company? 

A Abkco is a public company which is owned 
70 or 80 per cent by Mr. Alan Klein. 

Q Was Abkco at one point acting as a business 
adviser to three of the Beatles and some of their companies? 

A Abkco Industries acted as a management company 
“for the Apple group of companies, and that began some time, 
I believe, in 1969. 

Q Can you tell us, are you on the management 


commitiee of United Artists Music and Records? 


A Yes, I am. We have a management committee. 
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It is composed of myself, Mr. Mike Stuart, who is the 
publishing head, Mr. Joe Boss, who is a financial vice presi- 
dent from United Artists Corporation, and Mr. Al Teller, 

who is the president of United Artists Records of 

America, which is the domestic record company, and Mr. 

George Boyle, who is the financial vice vresident. 

And, in effect, we review durinc the period that the board 
does not meet, we review different matters that go on within 
the companies. 

Q Can you describe to us what you duties are at 
United Artists? 

A The vice president in charge of business 
affairs, in that capacity I am involved basically in the 
negotiation of recording artists contracts, the analyzing 
of proposed transactions, the offering of counter proposals, 
the negotiation or the negotiating of the terms, overseeing 
the drafting, although I myself don't engage in drafting 
any longer, except under unusual circumstances. Then afte 
the contract is signed I oversee the administration of the 
contract, any problems dealing with any disputes under the 
contract vis-a-vis legal rights, commissions, clearances, 
et cetera: also oversee in that capacity the licensing of the 
musical compositions which are recorded on the various 


records issued by United Artists Records. 
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That is in the capacity of business affairs. I also am 
involved in the publishing end. 
Q Can you tell us what you do with regard to 
the publishing end of United Artists' business? 
A In that area it is very similar to the 
things that I described in the record area, except that 
it is not my primary responsibility as such. A good of 
it is done by Mr. Sidney Shemel on the East Coast. But 
I have been involved, for example, in the publish ng area. 
United Artists just completed a rather large 
co-publishing deal, and I was involved for three weeks 
steadily in the drafting and negotiating of that agreement. 
I was in Europe last October and I was involved 
in the setting up of United Artists Music in Holland. 
I have been involved with the publishing oneration that 
we have in Germany. 
In fact, I get involved in the sub-,:icensing 
of the publishing and also “a the domestic end, as I said 


before, in writers' contracts: I have been involved in 


I remember some time within the last year or 


that. 
| 


so United Artists entered into an administration deal with 
an associate of Mr. Levy, and I was involved in drafting the 


memorandum of understandingin connection with that trans- 
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~ 


Was that prior to the formal agreement entered 


A Yes, therewas a memorandum of understanding 
and a check was issued after the memorandum of understanding 
was signed. 

Q When you say among your duties is the analyzin 
of proposals, can you describe what you do? 

A Well, generally we have an interest in an 
artist. We solicit the artist, solicit the artist's 
representative or the artist directly if he has no 
representative, or you are solicited. And they come 
and they are looking for a deal or we are looking to make 
a deal. And they say they are lookingfor X number 
of dollars by way of an advance; a Y vercentage by way 
of royalties. 

“Are you irterested"? Et cetera. 

What we do then is we go back and we cost out 
the deal or the proposed deal. By costing out the proposed 
deal, we check with the marketing and sales department, 
trying to analyze what their projections are for the 
potential sales from this artist. If it is an unknown 


artist who has never heen recorded before, the A and R 


department will give input as to what thev think the artist 
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| might sell, the merchandising and publicity departments 


} 
| 
' 


would be consulted, we would try to solicit input from them 
as far as what they anticipate what they would have to 
expend or have available to expend in connection with taking 


that artist and bringing him before the public. If it is 


lan established artist, we would estimate what the advertising 


costs would be. In effect, United Artists is a company 
which is interested in making a profit. 

So, therefore, we want to know how fast it 
would take us to recoup the moneys that we would pay out 
both for the advances and recording costs and the manufacturin 
elements, and then see at what point we would recoup the 
money or the going into a orofit. 

Q What happened when a contract is signed with 
an artist? 

A Well, what you do is after a contract is signed 
with the artist -- and he may be recording at that time 
while the paper work is generating backa nd forth -- you 
put out the record when you cet the record from the artist. 

9) ' Now, is there some kind of a system of follow-up 
on the contract? 

A Well, if I can just back-up a moment. We 


get the master tape, generally we get a 15 ips two-track 


stereo, from which we make the master lacquer. « We receive 
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the tape. Very often in our aqreements we have a 
provision that gives the artist on the delivery an acceptance 
of the master tape the advance, and we define in the con- 
tract delivery, what delivery is, what accentance is, 

et cetera, and if it has been approved as acceptable, we 
perhaps will issue the balance of the advance, assuming 
that there is that type of situation, and then, again, 
depending on what the contract terms are, parts are cut 

or the record is scheduled for release, legal clearances 
are checked out, the art work is done, cover proofs are 
submitted, and advertising and promotion program is 
prepared. 

And then hopefully you are in position to put 
out the record and hopefully when you put it out it will 
get sales response and the record will sell. 

Q Can you tell me what is meant by legal 
clearances? 

A What we have asked United Artists -- and 
I believe this true of most record comnanies, for 
example, the album jacket is submitted to us. On that 
album jacket we make sure that the copyright notice is 
Pierre, the mechanical composition, the musical compositions 


on the album have the correct publisher. We check as to 


that. We check to see, to make sure that the’ artists who 
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are appearing on that have no restrictions. Basically, 
there is no way of us knowing ,except if an artist has 
appeared on other labels and it is common knowledge. 
An artist sometimes appears on the record. not as a 
featured performer, but what you call in business as a 
side man or a non-featured performer. For example, 
recently we put out an album by an artist called Dr. John -- 
THE COURT: This is way beyond what I need. 
Why don't you start with the events of this case, and then 
if -e need to pick up on some general practices, we can. 
MR. BERGEN. I will try to establish his 
background. 
THE COURT: I think I have his background. 
BY MR. BERGEN: 
Q Mr. Seider, do you know John Lennon? 
A Yes, I do. 
Q When did you first meet John Lennon? 
A I think the first time I met John Lennon 
some time in December, 1968. I believe I met John 
and Yoko at that time. 
THE COURT: Who is Yoko? 
THE WITNESS: Mrs. Lennon. 


I believe the circumstances of that meeting 


was someplace in the London a: za. The Rolling Stones, 
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who at that time -- 
THE COURT: Wait a minute. He just asked 


when you first met Mr. Lennon. December, 1968. Okay. 


9 Whom were vou employed by then? 


A By Abkco Industries, Inc.. 
ce) Now, this was prior to Abkco becoming 


involved with the Beatles and the Apple qroun of companies? 

A That is correct. 

9 You are presently associated with Mr. Lennon in 
a business sense? 

A That is correct, through my association with 
Abkco Industries 

Q Can you describe what your role is with resnect 
to Mr. Lennon? 

At the present time? 

9 At the present time. 

A I act as an advisor to Mr. Lennon. 

9) How long have you been doing that? 

A Since the spring of 1973. 


Q Is this done with the approval of a United 


A Yes, it is. 
Q Do you have any written agreement with Mr. 


Artists Records? 
Lennon? 
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A No, I do not. 

Q Is there a reason you do not have a written 
agreement? 

A I don't believe ihat one is necessary. 

(a) Do you participate in Mr. Lennon's income? 


A No, I do not. 


Q Are you familiar with the various agreements, 
and by that I mean, particularly, the EMI, Apple, 
Capitol agreements with respect to the Beatles? 

A Yes. = 


Q How did you become familiar with those agree- 


A As a result of the representation by Abkco 
Industries of the Apple group of companies. 
(a) Can you te}l me approximately the year, just 
approximately how long you were with Abkco? 
A I began in July of 1967 and I terminated my 
employment with them in mid-November, 1967. 
Q Can you describe to us what your duties were 
over the years with Abkco? 
A I began in July 1967 -- 
THE COURT: | You were with them until -- 
THE WITNESS: November, 1971, some time in 


November, mid November. 
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THE COURT: You said earlier that they became 
manager for the Apple group of companies in '69? 

THE WITNESS: That is correct. 

THE COURT: What was Abkco? 

THE WITNESS: Abkco was a company that was the 
result of a merger between Alan Klein, Alan Klein & Company, 
Inc., and a ssciaeaiciit called Cameo Parkway, Inc., and that 
merger took place, I believe, and stockholder approval 
was given in September, 1968. 

THE COURT: Was that sort of a setup especially 
to deal with the Beatles and the Apple Company? 

THE WITNESS: No. 

THE COURT: It was set up and in existence and 
you were working with it and then you acquired the new 
clients in 1969? ; 

THE WITNESS: That is correct. 

COURT: Go ahead, Mr. Bergen. 
Q you familiar with the 1967 agreement 
between EMI and the Beatles? 
A Yes. 
Q I show you a document that has been marked as 
Defendants' Exhibit B for identification and sah you if tha 


is that agreement? 


THE COURT: This is the EMI agreement, Mr. Bergen 
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MR. BERGEN: Yes, the EMI-Beatles agreement 


THE WITNESS: Yes. 
Q Were you involved in the drafting of that 
agreement? 
A No, I was not. 

MR. BERGEN: I offer that in evidence. 

THE COURT: Any objection? 

MR. SCHURTMAN: Only on one point: This 
is the agreement I have been trying to get in for the last 
five days. I am glad to see it is here. But certain 
items are deleted in it and I object to it being offered 
so long as these items are deleted. Snecifically, 
royalties are deleted, royalty percentages are deleted from 
the agreement. 

MR. PRETTYMAN: The reason they were deleted, 
your Honor, is that my clients feel that even though the 
agreement goes back to 1967, that that is very privileged 
information in terms of their business relationship. 

This is the kind of information that competitors very much want 
to get, particularly for any negotiations tney might have. 
It is information that would hurt them perhaps in relation 


to other artists that they have: it is information which 


they consider should be protected, ordinarily would be. 
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THE COURT: There is no magic reason why 
we have to have a whole contract, and I assume there are 
dozens of provisions in that concract that I will never need 
to look at. The issue here is how exclusive it was. 

MR. SCHURTMAN: There is another issue -- maybe 
it is not an issue. I thought the defendants were taking 
the position that the 12 ner cent royalty that Mr. Levy 
and his company agreed to pay to Lennon and Apple was 
either too low or unreasonable or improner, and if it 
is that issue, I would like to know what royalties were set 
forth in these agreements. 

MR. BERGEN: We did not take the position there 
was any agreement. 

MR. PRETTYMAN: We did not take the position 
that 12 percent was too low or too high. We took the 
position that, No. 1, it was not discussed at the time, 
at the October 8th meeting, and, No. 2, at the later meet- 
ing, as it has been testified to, it was discussed by 
Mr. Seider and Mr. Graham ané Mr. Levy, and 1 believe the 
testimony by Mr. Graham was that Mr. Seider mentioned that 
12 percent was John's ordinary pe: centage, and that if 


there was any deal that he would want as much as 12 vercent. 


That is my recollection of Mr. Graham's testimony. 
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MR. SCHURTMAN: Your Honor, in a letter from 
defendants ' lawyers, dated December 15, 1975, to Mr. Kanzer, 
they agreed to furnish us with unexpurgated, signed original 
of Plaintiffs' Exhibits 3, 5 and 6-A, which are the three 
contracts, I would like at least to see the unedited 
originals. 

MR. PRETTYMAN: May I see the letter? 

MR. SCHURTMAN: We can then debate the issue 
of whether they should be received. 

THE COURT: Is this a letter from your firm? 

MR. PRETTYMAN: Yes, a letter from me to 
Mr. Kanzer. They have served a subpoena upon us to 
produce certain things at the trial, on the firs: day. 

We object to do that. We were going to go to court, and 
instead of that we entered into a stipulation, in effect, 
and we agreed to have in court on the first day of trial, 
and we still have it, an unexpurgated version so that if 
your Honor rules aginst me we would have one to pro- 
duce. 

I certainly did not waive my rights in 
terms of makiny objections to letting them see or produce or 
introduce the unexpurgated version. I save my objections 


for that until now, and now I make them. But we do have 


them here if your Honor rules against me. 
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MR. BERGEN: Your Honor, I don't see how that 
has anything to do with royalties in this case, and as your 
Honor pointed out, there are any number of prov is in the 
agreement, and there are oniv a fe. — them that are going 


to be referred to. And i. 2 provisions won't ke. 


THE COUR: We did have the testimony ci 


Mr. Graham as to the conversation that he had with Mr. 
Seider and Mr. Levy around the i8th or 19th of November, 
and they qot down to the print, acco.aing to Mr. Craham -- 
this was Mr. Graham's testimony -~- **ere they discussed 
that Mr. Lennon always get a 12 p«rcent rovalty, that this 


would be 66 cents, and that was al out t.cee times what was 


ceammgmiense mith 


available for EMI and Lennon. That wes his testimony. 
Now, 1 suppose that. if *heve is some doub< about tha- 12 
percent, maybe Mr. Schurtman should have the opportun.s y 


to see material that be..s on that. 


sntennnenennsmantntectiteatiansicsnitailmesissa tities mmibmavensmqueamanam sae i 
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MR. PRETTYMAN: Well, the picture as I see it 
your HOnor, and you might want to ask Mr. Seider the questio 
directly as to whether he said at that meeting John usually 


gets 12 percent and he would want at least that. 


But assuming that that's consistent it's their 


position that they said it at one meeting and someone said 
it was said at another and we are not having to fight about 
the figure and therefore I don't see why these various 
figures in the contract, which we regard as extremely impor- 
tant, confidential information, which would hurt us compe-~ 
titively, to have it out on the public record, should be 
gone into when we are really not having a dispute about 
chat. 

MR. SCHURTMAN: I am sorry. I would like to 
know whether the 12 percent was low, high, reasonable or 
unreasonable. And if it turns out that Mr. Lennon was only 
getting eight percent under this contract, and I have no 
idea what he was getting, then he might have been eager to 
make a deal for 12 percent. 

I think it has a bearing on the credibility and 
the state of mind and the intentions of the parties at that 
October 8 meeting, what he was getting from another company. 
Because if he thought he had an exception in the contract 


which entitled him to deal with mail order rights with my 
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Client and if my client offered him 12 percent and he was 


getting 8 or 9 percent from another company, that's certainl 


" relevant evidence. 

THE COURT: May I see the provisions? 

MR. PRETTYMAN: Yes. This may take me a few 

didn't know this was going to come up. 

THE COURT: All right. Couldn't we go ahead 
somehow? 

MR. PRETTYMAN: I do have it. 

THE COURT: All right. 

Can I have the one that was marked? 

MR. SCnURTMAN: This is the one that was marked 
(handing). 

MR. PRETTYMAN: So that you can, by comparing 
them, see what has been marked and what hasn't (handing). 

THE COURT: All right. 

Well, are you saying that the part blotted out 
is the part that the so-called expurgated part -- 

MR. PRETTYMAN: Yes. The part that's blotted ou 
is the part that we are asking your Honor not to make us 
reveal, that's correct. 

THE COURT: Are these contracts still in effect? 


MR. PRETTYMAN: Yes. Howard, would you confirm 
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THE WITNESS: Yes. 
MR. SCHURTMAN: Your Honor, it expires, I think, 
in seven days. Isn't that correct? 
MR. PRETTYMAN: Yes. And there are further 
negotiations going on with the individual artists at this 
time as I understand. 


THE COURT: I will tell you, this is information 


which is legitimately private., I mean it is not thinas that 


have to be filed with the SEC or anything like that. 

Now, I think that I will be careful in breaching 
that privacy. I will admit, as of the present time, 
Exhibit B, which has these blotted out sections about 
royalty percentages. I will figure out a way to canvas 
| this question further, Mr.Schurtman, so that we can, I think 
deal a little more intelligently with it. 

So I am not precluding it for all time right now 
but just for the present purpose I think I would like to go 
ahead. There are about two lines that have been cut out as 
you know, and they are the lines that contain the references 
to royalty percentages. 


MR. SCHURTMAN: You are referring to page 6, I 


THE COURT: That's right. It is all on page 6. 


And let's get -- I can't conceive of the fact we can't go 
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ahead now, and on the basis of Exhibit B and if it's appro- 
priate later to substitute the unexpurgated version, I will 
do so. 

“&, SCHURTMAN: Just to make sure we Gun'‘t for- 
get it, I would like my objection to stand for the time 


being. 


THE COURT: It will stand and I think maybe we | 


could have a conference in the robing room right after lunch 
and work this out a little better. 

All right? 

MR. PRETTYMAN: Why don't you keep both of those, 
your Honor? 

THE COURT: No, I will give those all back to 
you. All right, Exhibit  - is received under those circum- 
stances. 

(Defendants' Exhibit B received in evidence.) 

BY MR. BERGEN: 

Q Mr. Seider, Exhibit B, Defendants’ Exhibit B in 
evidence, is that the agreement which provides for the 
Beatles‘ as a group and individually, to record exclusively 
for EMI? 

A. May I see it, please? 

Q I hand you the agreement. (Handing) 


MR. SCHURTMAN: Wait a minute. I am sorry. 
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Would you read the last question, please. 

THE COURT: Yes, let's have it read. 

(Record read.) 

MR. SCHURTMAN: Your Honor, I object. 

THE COURT: Yes, I will sustain that. 

MR. BERGEN: Your !eccr, Mr. Seider is a man 
who is familiar with this agreemei:t. He has testified to it 
I am just trying to get what his understanding was of the 
agreement and what he opted under -- 

THE COURT: That is not the question. 

MR. BERGEN: Excuse me? 

THE COURT: That isn't the question. You just 
threw in this conclusion in a kind of incidental way. That’ 
the whole case. 

Q Can you tell me, Mr. Seider, what basically 
Exhibit B, Defendants' Exhibit B in evidence, provides? 

MR. SCHURTMAN: ‘four Honor, I object to parol 

evidence at this point. There has heen no laying of a 


foundation; there has been no showing of ambiguities. You 


can't simply have a lawyer sit up there, especially a 


defendant, and tell you what he things a contract says. The 
contract is in evidence. If Mr. Bergen wants to read por- 
tions of the contract to your Honor, I have no objection to 


it. That's what I tried to do several days ago when they 
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stopped me. But I am not going to have this witness sit hera, 
at least without objecting, and have him tell you what he 
thinks the contract means. That's for you to decide. 

THE COURT: Well, we are back at this area. I 
don't want to have the record get messed up with improper 
testimony. You know, we have tried to draw a kind of line s 
far and I am not sure exactly what line we have drawn, but 
I think that I have permitted witnesses to testify as to 
their ur er -- I have permitted Mr. Lennor to testify as to 
h‘'s understanding of his obligations because that was part 
of his state of mind in going into these negotiations. 

Now Mr. Seider was a participant in these 
negotiations and I believe I would permit him to testify as 
to his understanding at the time. 


Now, whether he -- it's going to be at all helpful 


for him to give me a kind of lawyer's analysis now, that's a 


matter for briefing and argument. 

I would just as soon have your analysis, you know, 
you argue it. What difference does it make? He wasn't 
a party to it -- he didn't help draft it so I don't know wha 
his argument about it would mean. 

MR. BERGEN: Your Honor, I am not asking him for 
an analysis as a lawyer. I am asking him just to tell me 


wnat his understanding was of the agreement -- 
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THE COURT: But that really -- 


3 AR. BERGEN: -- that he operated under for years 
4 with Abkco and as an advisor to Mr. Lennon. 

5 THE COURT: I don't want to quibble with you but 
6 that really wasn't your question. Now, I will permit you 

7 to ask when you get into the transactions to which he was a 
8 witness or a participant, I will permit you to ask relevant 
9 questions about his understanding and his state of mind. 

10 = there is a way to ask that and this isn't it. I am not 
ll interested in his state of mind on January 22, 1976. I am 


y 


interested in his state of mind on October 8, '74 or events 
at times li’: that. 


4 BY MR. BE...cN: 

5 Q Mr. Seider, I show you a document that has been 
16 marked as Defendants' Exhibit D for identification and ask 
Ww you if you can identify that document? (Handing) . 


A 


Yes. 


Q What is that document? 


ru A This looks like the license between EMI and Appl 


Inc., New York. 


Records, 


Q What is the date of that agreement? 


| 


A I see typed in, date, September 1, 1969. 


Q Were you involved in the drafting of that agree- 


®g £ 8B B 
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Not in the drafting. 

MR. BERGEN: I offer Defendants’ Exhibit D in 
evidence, your Honor. 

THE COURT: Any objection? 

MR. SCHURTMAN: The only objection is that it's 
barely legible. I can't read a good part of it. Would it 
be possible to get a clearer copy? 


MR. BERGEN: I think we produced other copies 


‘THE COURT: Well, let me see it. Can I see that 

MR. BERGEN: Yes, your Honor. (Handing) 

MR. SCHURTMAN: If the Court's copy is clearer 
than mine I will just withdraw the objection. I can't read 
mine. 

THE COURT: Well, I will tell you, this type- 
writer had trouble with capital "E“. It had trouble with 
caps, and I think you can either substitute, or just ink in 
so it isn't toc hard to read, just ink in some of the bad 
words. It‘s kind of a bad copy though so do your best to 
get another one, could you? 

MR. BERGEN: Yes, we will, ycur Honor. 

THE COURT: Or just ink it in. 

MR. “HURTMAN: Your Honor, except for legibilit 


I have no objection. 
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THE COURT: I am sure that's right. We will 

try to get it legible. All right, Exhibit D is received. 
(Defendants' Exhibit D received in evidence.) 


MR. SCHURTMAN: Let me just check one point, you 


May we have a stipulation on the next to last 


page, that is the signature of John Lennon? 


MR. SCHURTMAN: As authorized signatory for 


| 
| 
MR. BERGEN: So stipulated. 
| 
| 
| 
| 


Apple Records, Inc.? 


MR. BERGEN: I don't believe it says Apple Records, 


SCHURTMAN: As best I can read it. 

MR. BERGEN: All right. 

THE COURT: All right, it's stipulated what? 

MR. SCHURTMAN: That the agreement is signed by 
John Lennen as authorized signatory on behalf of Apple Records, 
Inc., that seems to be the only signature except for the EMI 
signature. 

THE COURT: All right, fine. All right, go ahead. 
BY MR. BERGEN: | 

Q Now, Mr. Seider, I show you a document that has 

been marked as Defendants’ Exhibit C-2 for identification 


and I ask you if you have ever seen that document (handing) ? 
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Yes. 

Can you tell the Court what that document is? 

This document is the manufacturing and distri- 
bution agreement that was drafted in, I belie’e the first 
week in September, first or second week of September. 

THE COURT: Of what year? 

THE WITNESS: 1969. 

Waat is the date of that agreement? 


A It's an agreement made as of September 1, 1969. | 


Q Was that the same date as the EMI-Apple ayseenesn 


that was Defendants’ Exhibit B? 


A May I look at the exhibit? 


THE COURT: You said December or September? 

THE WITNESS: September. 

MR. BERGEN: September. 

THE COURT: And it was dated as of what? 

THE WITNESS: As of September 1. This agreement | 
was made, I believe, the first or the second week of 
September. 

THE COURT: I must have made a mistake. What 
is Exhibit D, December 1, '69 or -- 


THE WITNESS: September. 


MR. BERGEN: Exhibit B, your Honor. 


THE WITNESS: No, he is referring to the 
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EMI-Apple license. 
MR. BERGEN: I am sorry. 
THE COURT: What was the date of that, please? 
THE WITNESS: There is a typewritten date over 
here, September 1, 1969. 


MR. PRETTYMAN: Same date, your Honor. Same 


COURT: All right. I made a mistake. All 


Now, who is Exhibit C-2 between? 

THE WITNESS: Capitol Records, Inc., Capitol 
Records Distributing Corp. and Apple Records, Inc., a New 
York corporation. 

THE COURT: All right. 
BY MR. BERGEN: 

Q Mr. Seider, were you involved in the drafting 

of Defendants‘ Exhibit C-2? 

MR. BERGEN: Oh, I am sorry. I offer it into 
evidence. 


THE COURT: Any objection? 


MR. SCHURTMAN: I have several objections. The 


agreement refers to a number of schedules, schedules referred 


to on page 7 -- 


THE COURT: Can I see the Exhibit C-2? 
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All right. Now what page, Mr. Schurtman? 

MR. SCHURTMAN: On page 7 there is a reference 
to a schedule, at the top of the page, schedule X and 
schedule Y. On page 10 there is a reference to Schedule A; 
page 20 there is a reference to a schedule B. 

THE COURT: What about the schedules? Are the 
schedules necessary? 

MR. SCHURTMAN: The schedules, if I may -- 

MR. BERGEN: Your Honor, I think I can solve 
the problem. 

THE COURT: All right. 

MR. BERGEN: The reason we put in C-2 is that 


the original, or that document that we produced, or that 


was produced to the Plaintiffs' earlier in the case, had 


only a conformed signature by Mr. Lennon at the end. I vould 
j 


like to offer in evidence Defendants' Exhibit C-1 which has | 
the schedule attached and which has the conformed signature. 


C-2 nas John Lennon's signature on the back of it. 


i 
| 


MR. SCHURTMAN: Your Honor, we are now in the 
i 


reverse situation that we had with that assignment agreement | 


between Mr. Lennon -- because you kept a schedule out 


because -- 


THE COURT: You are always trying to cite prece-| 


| 
| 
dent from what happened in earlier parts of the trial. 
| 
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MR. SCHURTMAN: Yes, your Honor, because -- 

THE COURT: I am trying in the best way I can 
to face each issue as it comes along, and -- 

MR. SCHURTMAN: Then I will me'e my -- 

THE COURT: <-- and I hope the rulings have some 
constantcy but I don't purport to just trace in my mind, 
you know, precedents in an ironclad way. Now, let's face 
this issue and not continually harp back to everything that 
happened before. 

MR. SCHURTMAN: Well, this issue is that we had 
originally demanded the production of a complete agreement. 
We were furnished with an agreement without schedules. The 
defendants have now offered the agreement again without 
schedules. When I objected they have now come up with a 
schedule that 1 have never seen. 


Now, I object to it on that ground. First that 


there was insufficient compliance with discovery demands and 


secondly, that the schedule has now suddenly made an appear-| 
ance when there is no evidence that the schedule was in fact | 
annexed to the agreement. I am sorry if I cite prior 
precedent, but I believe that on this type of an issue the 
ruling should be consistent. It's the identical issue. 


MR. PRETTYMAN: Would your Honor like to defer 


this matter until after lunch? The reason I suggest it is 
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that I am trying to get hold of the originals. We have an 
interesting situation here in regard to one of the three con 
tracts and that is that my company never got back an origina 
from Mr. Klein. 

THE COURT: Your company being what? 

4R. PRETTYMAN: Capitol. And so we do have two 
originals and I will be happy to produce those after lunch. 
We also have the copy which the companies operated on 
even though they didn't get the original back, I will have 
that after lunch. 

Maybe when we can look at these three things to- 
gether it may help resolve the present problem as to whether 
there was a schedule attached or not and so forth. 

THE COURT: Well, I-would assume that there is 
some contractual framework which is very crucial to this cas 
involving EMI and Capitol and Apple Records and Mr. Lennon. | 

Now, let me just try to understand what the | 
parties contend about the framework, since the defendants 
are putting these things forward at the present time. 


I take it that you contend that this exhibit B 


to distribute records made by the Beatles, is that right? 
MR. PRETTYMAN: Correct. 


MR. BERGEN: That's correct, your 


is a basic exclusive agreement giving EMI the exclusive rights 
| 
{ 
| 
| 
| 
| 
| 
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THE COURT: All right. 

Now, according to your contention what is the 
significance of Exhibit D? 

MR. PRETTYMAN: Exhibit D in effect took the 
rights that EMI had world-wide and carved out North America 
and passed along to Apple the rights which EMI had throughou 
the world, but reserving unto EMI the right to approve any 
attempt by Apple to give those rights to any body else except 
Capitol. 

THE COURT: All right. Let me get this straight 
ou are saying that this Exhibit D, EMI took its exclusive 
recording rights and gave some of them -- when you say some 

of them you mean the rights for the United States? 

MR. PRETTYMAN: North America, yes. 

THE COURT: North America, you said. All right. 


MR. PRETTYMAN: It gave all that it had to 


PRETTYMAN: As far as North America is con- 
cerned only reserving -- 
COURT: Subject to -- 
MR. PRETTYMAN: Subject to its right to approve 
any attempt by Apple to give any rights to anyone other 


than Capitol. And contemporaneously with that contract -- 
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COURT: As far as North America. | 
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THE COURT: Wait a minute. Let me just get this 
In theory if you just looked at Exhibit D, you are saying 
Apple couldproduce and distribute records of the Beatles 
in North America, right? 
MR. PRETTYMAN. Yes, that's correct. Throughout 
the world. 


COURT: What? 


look only at B. 
THE COURT: OD. 
MR. PRETTYMAN: Oh, D, I am sorry. 


THE COURT: EMI gave to Apple the ability to 


PRETTYMAN: Throug..out the world. If you 


produce and distribute records in North America. 

MR. PRETTYMAN: Correct. | 

THE COURT: And you contend that it provided | 
that if Apple was to give rights to somebody else to produce | 
and distribute it had to be Capitol -- 

MR. PRETTYMAN: Unless it got EMI's specific 
permission. | 

THE COURT: All right. Now, what's the signifi- | 
cance of C-2 according to your contention? | 

MR. PRETTYMAN: Contemporaneously with that trang- 
action Apple gave all its rights to Capitol. In other words, 


| 
| 
in effect the rights passed from EMI through Apple to | 
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Capitol. 
THE COURT: All right. 
MR. PRETTYMAN: Now, there was one exception in 


that contract that's relevant here, and this is where we get 


into the argument between counsel. There was a reference -- 


THE COURT: In what agreement? 

MR. PRETTYMAN: In C-2. 

THE COURT: All right. 

MR. PRETTYMAN: There is the reference to an 
exclusion in regard to sales, mail order sales and sales 
direct to consumers and as your Honor will hear thac came 
about because of the desire of Mr. -~ 

THE COURT: Well, I -- 

MR. PRETTYMAN: I will just give you some more 
so you understand, that has to be explained. 

THE COURT: All right. 

MR. PRETTYMAN: Because it was Mr. Klein's 
desire to negotiate for Club rights and without this exclu- 
sion in it -- 

MR. SCHURTMAN: Your Honor -- 

MR. PRETTYMAN: -- since all of his rights 
would have passed directly through to Capitol, only Capitol 
would have been able to deal with what we call club rights, | 


which is commensurate with direct mail sales. 
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Exhibit C-2? 

MR. PRETTYMAN: C-2. And consequently we have t 
explain to you what the actual practice was of the parties, 
wnat theintent was of the negotiators and what everybody 
understood that particular phrase to mean. And it did not 
apply to this particular situation. 


THE COURT: All right. Now let's go to Mr. 


THE COURT: And that's in the language in | 


Schurtman. 

Do you agree basically that Exhibit B just taken 
alone gives EMI the exclusive rights to distribute recording 
of the Beatles or any of them? 

MR. SCHURTMAN: Let me find out which one B is. 

THE COURT: B is the 1967 agreement. 

MR. SCHURTMAN: 8B is the ‘67 agreement. I think 
essentiall that's correct, your Honor. I would have to chec 
out but for purposes of this case -- 

THE COURT: All right. Then do you agree that 
Exhibit D was a document in which EMI gave up its exclusive 
rights as far as North America and gave them up to Apple 
Records, Inc.? 


MR. SCHURTMAN: I don't agree with it in that 


THE COURT: What do you contend Exhibit D did? 
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MR. SCHURTMAN: Exhibit D licensed the rights to 
Apple in North America. The word "licensed" is important. 
We are now getting into a technical area -- 

THE COURT: All right. You don't disagree with 
the word licensed, do you? 

MR. PRETTYMAN: Well, I don't know whether 
he and I would so interpret it the same way but -- 

THE COURT: All right, Mr. Schurtman, go ahead. 
Exhibit D. What do you contend? 


MR. SCHURTMAN: Well, I will quote from the 


defendant's own statement “by agreements dated September 1, 


1969 EMI granted an exclusive licensed to Apple to manufacture 
and distribute Beatles recordings in the United States, 
Canada and Mexico." 

THE COURT: Well, do you also agree that there 
was a provision or provisions that Apple could not license 
to other parties without EMI's permission unless such other 
party was Capitol? 

MR. SCHURTMAN: No. 

COURT: You don't agree with that? 

MR. SCHURTMAN: I don‘t agree to that because 
that's not what the agreement says. 

THE COURT: What do you say it says? 


MR. SCHURTMAN: The agreement says and again I 
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quote from their own statement of facts “None of Apple's 


rights under the license with EMI was assignable without 


EMI's consent." 


Now, one of the issues that will be before your 


Honor -- 


THE COURT: Wait a minute. So you are saying t 


none of Apple's 


without -- 


rights could be assigned or transferred 


MR. SCHURTMAN: Assigned. These were lawyers 


drafting the agreements. They knew the difference between 


a license and an assignment. j 


THE 
the distinction 
MR. 
an important -- 
THE 


MR. 


MR. 


THE 


COURT: All right. I just want to get what 
is and we are not just quibbling. 


SCHURTMAN: No we are not quibbling. It's 


COURT: They say that under Exhibit D -- 
SCHURTMAN: D is which one? 


COURT: The 1969 agreement between EMI and 


SCHURTMAN: Right. 


COURT: The defendants say -- apparently 


you are in agreement basically that this was a license 


to Apple for North America. 


“MR. 


SCHURTMAN: Right. 
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THE COURT: However, they say that for Apple to 
assign its rights to another party it could do it without 
EMI's consent if that other party was Capitol but had to hav 
EMI's consent if that other party was someone other than 


Capitol, right? 


THE COURT: All right. Now do you agree or dis- 


agree with that proposition? 


MR. PRETTYMAN: Precisely. | 
| 


MR. SCHURTMAN: No, but in addition to that — 


is this exception that we have referred to. 


| 
MR. PRETTYMAN: Did you think exception doesn't- 

THE COURT: What's your argument about this thin 
I brought up last? 

MR. SCHURTMAN: Here's my understanding of the 
agreement, sir, very briefly. 

Originally EMI had all the worldwide rights. | 

THE COURT: Right. | 

MR. SCHURTMAN: Then they made a deal with | 

| 

Apple and they said to Apple in effect, and I am paraphrasing, 
we will license to you the North American rights, United 
States, Canada and Mexico, but we will do so on two condi- 
tions: 


Condition number 1, that you enter into an 


agreement with Capitol, which is our American subsidiary, 
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it's a subsidiary of EMI; and 

Condition Number 2, that you don't assign any 
rights under this agreement to others. 

Now,at that point Apple entered into a license 
agreement with Capitol as rquired by the EMI license, and 


Apple ir effect, licensed everything to Capitol with certain 


exceptions. One of the exceptions was mail order rights, 
a separate exception, which appears in a different part of | 
the agreement is club rights. Now, I know the defendants' | 
counsel have been equating the two but they are two completely 
separate provisions in that agreement. | 
THE COURT: Well it seems to me for the purpose | 
of this case, and there may be other problems for other eased 


but for the purposes of this case, the real dispute is in 


the meaning of Exhibit C-2, is it not? 


| 
| 
| 
| 


MR. PRETTYAAN: No, sir. And let me explain to | 
you why. | 


This is extremely important. 


THE COURT: All right. 

MR. PRETTYMAN: Our position is that before the--+ 
you have heard all this testimony about you have to go get 
EMI's approval and everybody says you have to go get EMI's 
approval. 


The reason for that is that you never even get 
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to the C-2 problem if you are trying to give a third party 
right because of that assignment cli. .%. In other words, 
regardless of what C-2 said, if it was written in green it 
woaldat have any relationship to the ict that Apple, even 
if it had all these rights, could not give them to a third 
party -- 

THE COURT: In other words, you are saying that' 
needing Capitol's consent. 

MR. PRETTYMAN: Exactly. Because you never get 
to Capitol unless you get EMI's consent when you are trying 
give rights to third parties. 

THE COURT: So we have a dipuste about the mean- 
ing of Exhibit D, whether there was -- 

MR. PRETTYMAN: No, Exhibit B. I am sorry, 
Exhibit D, you are quite right. 

THE COURT: In Exhibit D, we have a dispute as t 


whether it provided for licensing to other people on EMI's 


why they kept referring to needing EMI's consent rather than| 
| 


consent. | 
MR. PRETTYMAN: Yes. To pin it into the facts 
of this case, it's a question of whether under that agreemen 
Apple, even if it had the rights which of course we say it 
didn't, could go to Mr. Levy and say, here we have got this 


album, you take it and do with it as you want to and despite 
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mission from EMI. 
THE COURT: Well, according to Mr. Schurtman's 
position you couldn't get it -- I mean Capitol had everythin 
MR. PRETTYMAN: That's the second point. 
THE COURT: -- except the club rights -- 


MR. SCHURTMAN: Mail order rights and certain 


this anti-assignment clause you don't have to get any per- | 
| 


other exceptions which are not pertinent to this case. 

THE COURT: And your position is that whatever 
Capitol didn't have Apple could license without getting 
EMI's consent. That's what you are saying. 

MR. SCHURTMAN: That's exactly it. 

THE COURT: All right. Well at least I get the 
issues. Now, let me say this as far as introducing these 


documents, I have got to assume that the parties can mana ye 


to get into evidence some proper version of Exhibit C-2, 
otherwise it's going to be very difficult to decide this 
case. 


MR. SCHURTMAN: I can get it in but I am not 


_ oe 


they can. 

No, my point, your Honor, is simply this, on 
schedules, I would like to see them because I think they 
contain some pertinent information. We demanded them, I 


tnink a year ago and we still haven‘t seen them. But on 
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subject of objection, I will cite you prior precedent, your 
Honor. 1 would ask you to reverse what was then a very tech 
nical ruling on the schedule annexed to our -- 

THE COURT: I don't recall that it was technical 
at all. I recall it as the result of simply uncertainty 
as to whether -- I mean there wasn't any foundation as to 
what that sheet of paper meant. 

Now, I am not -- 

MR. PRETTYMAN: Can we help you there, your Honor? 

THE COURT: Wait a minute. I am not going to 
go back to the prior ruling on this point. I am concerned 


with getting authentic -- an authentic copy of this Exhibit 


Now, in other words, if we have part of an agree 


C-2 agreement with the foundation properly laid. 
ment where the foundation is properly laid, well, we have 


got part of an agreement. If other parts to that agreement 
cannot be found or cannot be authenticated this may give us 


problem. 


I don't know at this point. I think you had better 


take the lunch and canvas the situation as far as these 
schedules -- sometimes the schedules are meaningful, sometim 
they don't mean a blessed thing. 

MR. GRUMBACH: Your Honor, may I make one addi- 


tional point on the subject of the agreements that I think ha 
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not been articulated and ought to be kept in light. That is 
this: 

I think it's crucial for you to recall that the 
first thing that counts here is not what the agreements pre- 
cisely said but what Mr. Lennon, Mr. Seider understood them | 
to mean at the October 8 meeting. 

THE COURT: We are not getting into that kind ce 
argument. We are trying to understand what the issues are | 


about these -- Mr. Grumbach, we are trying to understand the | 
i 


issues about the documents and ultimately see what needs to | 


get into evidence. That's the only reason I have been hearita 
about the issues on the agreements, so I can get a little | 
better understanding when I have to make evidence rulings. 
So you carvas this over lunch and we will come 
back to it and I would like to meet the lawyers at 2:15 in 
the robing room and we will talk further about this. 
MR. PRETTYMAN: Can we withdraw an objection 


which we have? 


THE COURT: What's that? 


{ 
| 
i 


MR. PRETTYMAN: We have been ordered to expedite 
things in order to get everything before your Honor that 
week. We will withdraw the objection that we made to the 
attachment to Mr. Levy's exhibit. 


THE COURT: All right. 
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MR. PRETTYMAN: And allow that in. 


THE COURT: All right. That expeus.ates thet. 


MR. SCHURTMAN: In that case all I want to do is 


see the schedules and at that time -- I will not object to the 


fact that the schedules were not annexed. I just want to 
see what they are. 
THE COURT: All right. 


(Recess at 1:10 p.m.) 
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(In the robing room.) 


THE COURT: Let's try to get squared away on 


that Exhibit B, I think it is, that was in expurgated 
fcrm. 


MR. PRETTYMAN: Your Honor, I had hoped by now 


| 
{ 
| 
| 
| 


to have the originals, they are on their way down here. 
However, over the lunch period I was reminded why the schedule 
was not included. 

THE COURT: The royaltv thing. The ‘67 EMI 
agreement. I think it is Exhibit B, isn't it? 

MR. BERGEN: That is correct, your Honor. 

MR. PRETTYMAN: What I am saying relates 
to this, too, and that is that the schedule that was 
excluded was excluded, I am reminded, for the same reason, 
that is by using that schedule you can figure out royalties | 


on it. 


| 


MR. BERGEN: That's the schedule in Exhibit C. 

MR. PRETTYMAN: Exhibit C. So all I am saying 
is we have the same problem in both cases. 

THE COURT: The three exhibits that we have 


been considering are B -- 
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MR. PRETTYMAN: Which is EM? Beatles. 
THE COURT: In 1967, between EMI and Beatles. 
Then you have got Exhibit D. 
MR. BERGEN: D, right. 
MR. PRETTYMAN: That's EMI-Apple. 
COURT: That's 1969, EMI and Apple. 
PRETTYMAN: And C-2. 
COURT: C-2 is Apple -- 
MR. PRETTYMAN: '69, Apple-Capitol. 
THE COURT: Now, on the basic point of whether 
the contractual provisions about Mr. Lennon's royalties 
should go into evidence, I have been turning over in my 


mind during lunch what those provisions might relate to. 


| 
| 
but I guess I ought to go back to you, Mr. Schurtman, 
andlet you articulate it. Why do you feel, again, why 
do you feel you need them? 

MR. SCHURTMAN: Yes, I need them to show | 

| 

what Mr. Lennon's normal royalty rate was to determine whethe 
at that meeting at Club Cavallero where Mr. Levy offered him 
12 percent, this was rather a ridiculous offer which Mr. 


Lennon wouldn't even consider, or this was such a generous 


offer that Mr. Lennon would have jumped at the chance, or 


the deal made sense at least from an economic standpoint. 


| 

| 

| 

that it was in the same range as what he was getting so ena 
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MR. PRETTYMAN: Our reply to that, your 
Honor, would be -- 
MR. BERGEN: May I say something first? 
Your Honor, Mr. Lennon says that that figure 
wasn't even mentioned that night. 
Secondly, I don't see how it makes any differenc 


whatever Mr. Levy says he said to Mr. Lennon, because 


| 


Mr. Lennon says first of all there wasn't any figure mentione 
and, secondly, whatever deal, you know, might have been 
discussed as far as he was concerned, they had to go to 
EMI. 

MR. PRETTYMAN: Evenmore than that, if I may 
add to that, your Honor, even assuming Mr. Schurtman's view 
of the facts, Mr. Levy testified, as I recall, that he asked 


what the normal royalty was, and was told that it was 12 


percent. And it was at that point that he offered 12 


percent. 
Now let's assume that it was 1 percent or 
20 percent. Since he asked and was told it was 12 and he 
then offered 12, I don't see what difference it makes. 
THE COURT: Well, let's take some outlandish 
figure, let's assume it was 1 percent. 
MR. PRETTYMAN: Right. 


THE COURT: Let's nut that aside, 
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let me come back to that, but let me ask you something 
before. 

Is it the 19 -- well, let me start again. 

The 1967 agreement provides for royalties payable by 
EMI to the performer or performers: right? Right? 
| MR. BERGEN: Yes. 

MR. PRETTYMAN: Yes. 

THE COURT: The reporters don't record nods. 

MR. PRETTYMAN: I am sorry, I forgot he was 
recording. 

THE COURT: Now, as far as any royalty that 
might be payable by Capitol. -- is there another arrangement 
that provides for royalties by Capitol? 

MR. PRETTYMAN: I would have to go back and 
check this. My very cursory reading, and my memory may 
probably fail me, would indicate Capitol vays something to 
Avple, am I right? 

MR. BERGEN: You are talking about the 1969 
agreement? 

MR. PRETTYMAN: Yes. 

MR. BERGEN: The purpose of the 1969 agreement, 
one of the purnoses was that the ‘69 EMI-Apple-Capitol 


agreements translated and transmitted into the corporate form 


of Apple the same rovalty from the '67 aqreement. 
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In other words, one of the purposes was that 
the royalties would not go to the performers individually. 
It would really go into the corporate coffers -- 

THE COURT: It was the same royalty. 

MR. BERGEN: But it was basically the same-- 

THE COURT: They end up with a different 
figure, or different royalty percentage from the '69 agree- 
ments than what is provided in the -- 


MR. PRETTYMAN: The reason I can't answer 


MR. BERGEN: I could double check that in 
a couple of minutes, but I do not believe -- 

THE COURT: Why don't you double check that? 

MR. PRETTYMAN: Your Honor, I am sorry that 
we cannot give you a simple answer, but we have checked 
quickly with Mr. Seider, and there simoly has to be 
testimony on this because it was a very complicated pro- 
cedure. 

For example, it related to approval by 
The Bank of England, by the Court, it changed with the 
breakup of the Beatles. 

It is just more complicated, and we can't 


just look at one line of the contract and determine it. 


THE COURT: Well, all right, let's assume, 
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andlet's pick the same ridiculous example, that the 1967 
agreement provided for a 1 vercent royalty -- 

MR. PRETTYMAN: Right. 

THE COURT: Now, these are the things that 
run around in my mind in determining whether that is something 
that Mr. Schurtman should have and be able to use for whateve 
purposes in this trial. 

I have the testimony of Mr. Levy about the 
discussion of 12 percent at the October 8th meeting, and 
I know that that may be contradicted by Mr. Seider, but 


I haven't heard Mr. Seider yet, and anvway I don't. you 


know, adopt -- well, Mr. Levy's testimony is in record on th 
point, and I haven't found against Mr. Levy in any way. 
Now, then we have the testimony of Mr. Graham, 


and I have got the record before me, at pages 799 and 800, 


where this relates to the meeting of November 18th or 


19th, 1974, where Mr. Graham says that after conference 
between him and Mr. Levy and Mr. Seider when they were 


talking about who would pay what out of the $4.98 sale 


royalty rate, meaning Capitol rate, is 12 percent and that 


| 
| 
price, Mr. Graham said that Seider said that John's normal | 
, 


he would not do this for less than 12 percent, and so forth. 
At page 800 I asked again about this comment 


by Mr. Seider, and Mr. Graham said that Seider said that 
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John's normal royalty rate is 12 percent, which would be 
12 percent of $4.98, or 60 cents. 

Now, let us assume that Exhibit 5 has, in fact, ; 
has a different percent like 1 percent I quess if I were 
Mr. Schurtman I would want to know it because it might 
indicate a lot of things. It might indicate, as he says, 
that the 12 nercent was very attractice. It might 
indicate that somebody was deceiving Mr. Levy. I suppose 
there are other ramifications. 

Now, I would want to know on the other hand 
whether there were provisions in the 1969 contracts which 
had the effect of creating a different ver. age, but what- 


ever it netted out if it was a lot lower than 12 percent 


it is just completely irrelevant. 

Now, let us suppose that it is much higher. 
Let's just take another hypothesis, and again a ridiculous 
hypothesis, let's suppose that the '67 agreement provided 
for 25 percent or 390 percent, or -~- let's say 30 vercent. 
Then that might create a problem for the plaintiff. 

You tell me why you would want to know it 
was 30 percent. How is that going to help you? 

MR, SCHURTMAN: Well, I am not sure it would 


heln us on the point on the October 8th meeting as to why 


| 
| 

| 

| 

| 

| 

| 

it might have these ramifications. I can't understand how | 
| 

| 

| 

| 

| 

| 

: 
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the deal was attractive fur Lennon. But I would certainly 
be curious as to why Mr. Graham and Mr. Seider have testified 
that they said 12 vercent is the normal rovalty rate and 
they were negotiating on thathasis. 

I mean, these witnesses are testifying under 
oath,and it may raise some questions in your Honor's mind 
about their credibility. 

THE COURT: So even though it might be a disad- 
vantage to you on one argument -- 

MR. SCHURTMAN: It might heln me in another. 

THE COURT: In other words, you want to hear 
the fact out so that -- 

MR. SCHURTMAN: Whatever it may -- 

THE COURT: For whatever it is worth. 


MR. SCHURTMAN: For whatever it is worth. 


Now, if you want to work out some sort of a 
protective provision -- 

MR. PRETTYMAN: That's what I was qoing to 
suggest. 


MR. SCHURTMAN: So that only the attorneys 


and your Honor know what the rate is, and I am certainly 
agreeable to that. I am not trying to get involved 


here. 


THE COURT: I am going to say to you, 
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Mr. Prettyman, I think it should be -« I think Mr. Schurtman 
should know what that provision is, and i think we should -- 
frankly it is of interest to ae 

MR. PRETTYMAN: Sure. I understand. 


THE COURT: So let's leave it. What kind 


of a protective vrovision can we have? 


MR. PRETTYMAN: I would suggest, too, that 
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MR. SCHURTMAN: T aueqest that the rates be shown 
to counsel and chat it be shown to the Court and that we 
place it in a sealed envalome marked as an exhibit. 

MR. PRET YFRAN: Yes. That goes all right, but 
then how about questioning about it? That's the only thing. 

MR. SCHURTMAN: Until I see the rate I don't 
know what questions I want to ask. 

MR. BERGEN: That's the problem, your Honor. 

THE COURT: I think we have aot to take it one | 
step at a time. I think we have got a litigation here 
which everybody is fighting very hard over and you know 
nuances and all can have an effect. I couldn't in good 
conscience keep that out of the case. 

And if Mr. Schurtman has a reason to question a 

ness he will have to auestion him. 

And if it means brinaing back a witness he will 
have to be Erought back. I just can't help it. But maybe 
there is a way te even temporarily seal part of the recora. 

Mr. SCHURTMAN: Surely. 

@HE COURT: But we can handle it. But we have | 


qot to get to the merits. 


MR. PRETTYMAN: I am not afraid of anyone in th 
courtroom. I would prefer that it not be nut on the public 


record so any other company can just come down and find it. 


| 
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THE COURT: I think you will have the maximum 
nossible cooperation on protection but let's qet it -- now 
the mechanics are -- what do you now have with vou? 

MR. PRETTYMAN: I now have with me the original 
copies of two of these. That is, the January 26, ‘67 aqree 
ment between FMI and the Reatles, and the Senrtember 1, ‘69 
aqreement between EMI and Apple. Now the reason I don't ha 
an original of the '69 aqreement between Apple and Capitol 
is that Mr. Klein never sent us one. And so we -- 


THE COURT: Well, let's take it one step at a 


PRETTYMAN: I prefer not -- 
> COURT: We don't have to use the ribbon 


Original do 


MR. PRETTYMAN: I really would rather they not 
be marked and I have to keep custody of them. 


THR COURT: Well, where are the actual exhibits | 


MR. BERGEN: I have C-l. 


THE COURT: Let's get them out of the courtroom. 


MR. PRETTYMAN: And here's the copy of C-1l with 
the schedule which I take it you are also ruling that they 


should see? 


THE COURT: Well, let's hold off on that. 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


1058 

MR. PRETTYMAN: I miqht say for the record that 
although this is a copy that it was the one which Capitol 
did operate under and which Apnle operated under. 

THE COURT: All riqht. 

MR. PRETTYMAN: Thev operated under the copy as 
if it were -- 

THE COURT: You are talking about what, 

MR. PRETTYMAN: C-1l. 

THE COURT: All right. 

Now, let's start with B. 


Now, Mr. Prettvman. 


MR. PRETTYMAN: Yes, sir. 


THE COURT: I would suaqest we can substitute 
the unexpurgated version for Fxhibit B Or we can have a 
B-l. Where is the unexpuraated Xerox of the '67 agreement? 

We had better qet that. Is there any reason to 
want the expurqated version part of the records? 

MR. SCHURTMAN: No. 

MR. PRETTYMAN: Just substitute,as far as I am 
concerned. 

THE COURT: You know it might, in the long run, 
be of use to have the expurgated version and the unexvur- 
aat7d version both in.. 


MR. PRETTYMAN: All riaqht. 
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THE COURT: Because maybe you will want to put 
one under seal. 

MR. PRETTYMAN: I see. That's a aood idea. 
Now, we are talking about '67? 1967? 

THE WITNESS: 1967. 

MR. PRETTYMAN: All right, I aqive vou an unex- 
purqated copy plus the original. 

THF COURT: I don't need the oriaqinal. Now we 
will mark the unexpuraated version of the 'f7 aqreement as 
Defendants’ Exhibit B-1 and we will receive that into evi- 
dence. 

MR. PRETTYMAN: Will vou hand that to me just 
for a moment, your Honor? That doesn't look like an exact 
cony. 

MR. GRUMBACH: This copy that you handed the 
Judae was made from our oricqinal. 

MR. PRETTYMAN: I see. Which was a retyved 


one from the EMI oriainal? 


MR. GRUMBACK: Both parties had an oriainal and 


we made it from our oriaqinal, I believe. 

MR. PRETTYMAN: It looks like -- 

THE COURT: Can you get together and decide 
what document you want? It is not of any importance to me. 


MR. SCHURTMA'N: Whv don't we do it -- shall we 
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do it during the recess? 

MR. PRETTYMAN: Just so long as they -- 

THE COURT: All right. 

For now we are qoing to mark a document as 
Defendants' Exhibit B-1 subject to a substitution if this 
proves to be inaccurate. And we will receive this into 
evidence and I wiil aive this back to -- 

MR. PRETTYMAN: Which document is that, your 
Honor, that you have just identified? 

MR. BERGEN: The '67. 

MR. PRETTYMAN: What did you just identify? 

THE COURT: What I have in mv hand. (Handinaq) 

MR. PRETTYMAN: Yes, okay. 

(Defendants' Exhibit B-1l received in evidence.) 

MR. PRETTYMAN: All right. It's an exact copy. 
Okay. We are all riaht. I am sorry. We are okay. That ig 
an exact copy. Okay. 


THE COURT: All right, let's put the taa on it. | 


Now, I am going to give this back to Mr. Pretty- 
man and he is to handle it and keen it in confidence except | 
that he's to show it to Mr. Schurtman. 


MR. PRETTYMAN: May I do that now on the 


record? 


THE COURT: And I will hand this B-1l to Mr. 
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Schurtman, and Mr. Schurtman, as I understand it, you are 


| 
going to keep that royalty information simply between you an 


Mr. Kanzer and nobody else, except -- and Mr. Diamond, unless 
you let me know to the contrary Or get the consent of Mr. | 
Prettyman on the record, something like that. 

All right, Mr. Schurtman? 

MR. SCHURTMAN: That's correct, your Honor. 

THE COURT: All riaht, thank you very much. 

MR. PRETTYMAN: And I now hand to Mr. haceaaw! 
the original of the same document. Needless to say, since 
these are very valuable I would hope that you keep the 
greatest care of them b ‘ause I am not interested in sh etal 


them out of my presence. 


THE COURT: Now, what else needs to be done? 

MR. PRETTYMAN: Now we have a copy of the ‘69 
agreement between EMI and Apple, and I don't think -- none 
of this was expurgated, so we have no expurgation problem 
here. 

THE COURT: We just have a problem of 


readability. 


MR. PRETTYMAN: Readability. 
THE COURT: And if you can get a qood Xerox 
copv made tonicaht, can you do that? 


MR. PRETTYMAN: Yes. I am not sunvnosed to take | 
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| 
it apart but -- 
al 


THE COURT: You don't have to take it apart. 
a good Xerox and we will substitute that for Exhibit D 
tomorrow. 


MR. PRETTYMAN: All riaqht, sir. 


THE COURT: Now the problem is we have Exhibit 
C-2 marked for identification which is the 1969 Apple- 
Capitol contract and we started in talkina about problems | 
in that regard before lunch. Now where do we stand on chat? 

| MR. PRETTYMAN: Now, may I suggest that we 

make a C-3? The reason for that -- 

THF COURT: I haven't had any reference to a 
C-1 on the record so far, I don't believe. 

What is C-1? 

MR. PRETTYMAN: C-1 is the document which we 
originally marked durina the deposition. 

THE COURT: All riaht. 

MR. PRETTYMAN: And we discovered that instead 
of the qenuine John Lennon signature it was simply marked, 


Signed, John Lennon at the end of it. 


THE COURT: A conformed -- 
MR. PRETTYMAN: A conformed copy. 
THE COURT: Riaht. 


MR. PRETTYMA'N: So therefore the question arose. 
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by the plaintiffs on whether this was, you know, qenuine. 
We then got a signed copy of this, which was marked C-2. 
Now the difficultv is that the schedule has been attached 


to C-1 so we can do one of two things: We can simply take 


this schedule off and put it on C-2 and use that or we can 


have an entirely new C-3, which will include the original -- 


MR. SCHURTMAN: I don't object to your taking 
the schedule off and adding it to the other cne. 

THE COURT: All right, we will do that. 

MR. PRETTYMAN: So I am now takina the schedule | 


of C-l, attaching it to the back of C-2, and C-2 will now 


he the exhibit that we will use for purposes of trial. All | 


riaht? 

THE COURT: All right. 

Now we brought tn something before lunch about 
an earlier ruling of mine reaarding a schedule which was 
said to be part of an assignment between Apple -- between 
Adam VIII and Big 7. 


MR. SCHURTMAN: Mr. Prettyman, withdrew his 


objection. 


COURT: What's the exhibit number on that? 
GRUMBACH: 28. 
SCHURTMAN: Do you have the number? 


GRUMBACH: I believe that the offer was to 
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mark the oriqinal as 28 and the schedule as 28-A, but I am 
‘not sure. | 
THE COURT: Well, why don't we get the Gneuwants 
MR. PRETTYMAN: Does vour HOnor on the record 


_want to hand C-2 to Mr. Schurtman now so he will have that 


| 
i 
| 
| 
| 
| 


with the schedule which he has not seen before? 

THE COURT: All riqht, Mr. Schurtman, on the- 
record I hand this to you. (Handing). 

MR. SCHURTMAN: ‘Thank you, your Honor. 

MR. GRUMBACH: The point is that this is also 
subject to confidentiality. 

THE COURT: I qet it. I had foraotten that. 
Now look, Mr. Schurtman, part of that contained materials 
relating to royalties and that part is what, the schedule? | 

MR. PRETTYMAN: That's the schedule. And there | 
may be other things in there too. | 

THE COURT: All right. So will you accept that 
schedule on the same around rules as you accepted Exhibit B? 

MR. SCHURTMAN: I do. 

COURT: All right. 

MR. GRUMBACH: Your Honor, I was correct, the 

assiaqnment, the first pace had heen marked as Exhibit 28 


and the second page, which was the schedule thereto, pur- 


vortediy, had been desianated 28-A. 
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THE COURT: So I had sustained an objection 
before to 28-A? 

MR. SCHURTMAN: That's correct. 

THE COURT: All right. 

Then since there is no -- since that objection 
is withdrawn I will receibe 23-A and if you could find it 
so we can mark the taa, please. 

MR. SCHURTMAN: Thank you. As soon aS we go 
out. Shall we do it now? 


THE COURT: Why don't you find it and hand it 


up when we get out in the courtroom. All right, thank you 


all very much. 

MR. SCHURTMAN: Your Honor, as long as we are 
having this conference, can I raise a couple of questions 
about scheduling? 

THE COURT: Sure. 

MR. SCHURTMAN: In the liaht of what happened 
vesterday with Mr. Kives, Ray Kives, the Fxecutive Vice 
President of K-Tel, I would like to have a definition from 
the defendants or the Court, as to what constitutes an 
expert because apparently my notion of what is an expert 
differs trom the defendants' notion. 

I honestly don't think that Mr. Kives should 


have been treated as an exnert in that since yesterday. 
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That was not the type of expert that was intendad 


when we gave the names of encineers who would testify as to 


the number of decibels in a tame. And I think what happened 


vesterday, I would like to vrevent the recurrence of and | 
to quide me for the future. 

THF COURT: I think we would all like to. Can 
you aet the rules from the hench, nlease? Let me ask you 
this, what did the defendants request? Did you reauest a 
list of expert witnesses from the plaintiffs? 

MR. BERGEN: Yes. 


MR. SCHURTMAN: And we requested them eaually 


from them. 
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THE COURT: Has there been any exchanae of fact 
witnesses, lists of fact witnesses? 

MR. GRUMBACH: No. 

THF COURT: So if somebody is in the category 
of an exnert witness, he can be called and there won't 


be anv reason to bar him. 


I think it is a fair auestion and we better get | 


scuared away in advance as best we can. 
What is vour contention as to what an expert 


witness is, the defense side, whoever wants to speak? 


MR. PRETTYMAN: In the first place, your Honor, | 
he was offered as an exnert witness and, therefore, we sim- | 


took them at their word that he was, in fact, an exnert 


witness. 

My own feeling about it would be somebody who 
does not have versonal knowledae of a particular matter at 
issue but who is testifying more or less hypothetically 
or theoretically about a -- 

THE COURT: What about somebody talking about 


industry practice, is he a fact witness or expert witness? 


| 


He mav not voice any opinions at all; he testi- | 


fies as to what he understands the facts to be about 


industry practice. 


Is that an expert witness? 
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MR. PRETTYMAN: I would think not myself. 
am just speaking solely for mvself. 

THE COURT: Wait a minute. 

I don't recall every word of that man's testi- 
mony and maybe he was asked to express some opinions and I 
guess he was on estimates of damages, wasn't he? 

MR. GRUMBACH: Yes. 

MR. SCHURTMAN: Does that make him an expert, 
for Heaven's sake? 

THE COURT: What else could? 

MR. SCHURTMAN: Oh, no. 

THE COURT: An oninion about damages? 

MR. SCHURTMAN: No. Somebody who is in the 


business dives his ovinion as a projection of sales, well, 


that is why I want a definition. I will be quided bv what- | 


ever is decided. 
MR. PRETTYMAN: One difference, for examrle, 
I have in mind, your Honor, that might relate to this case. | 


Let us suppose that vou had an enaineer come in and he is 


qoina to testify about some technical matters in connection | 
with makina of records. If that man is going to testify 
about what actually happened here, even thouch it is 
technical testimo:ryv, he is testifyina about what actually 


hapnened and the siqnificance of it, I certainly would not 
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think that he was an expert or being offered as an expert. 
On the other hand, if you get somebody who has 
no connection with the case who is an engineer and comes in| 


and testifies about what hanpens if you have a 7-1/2 as 


ovposed to something else and so forth -- 
THE COURT: Let me just say this: 


There is no reason here to have any surprise 


about witnesses. In a lot of trials before you go to trial 
you exchanae witness lists of both fact and exnert witnesses. 
I am not aoino to trv to expand the pre-trial, but I will 
say thie: 


In order to prevent arqument and confusion in 


| 
i 
| 
| 
! 
| 
| 
| 


the future, I think that both sides should exchange as soon | 
as they can -- not this minute, but as soon as they can -~- 
the names of the witnesses that thev intend to call who 

will testify about matters of opinion and matters of industry 


practice. 


That 'ould include people who would testify 
about the practice about writing contracts or makina oval 
contracts, the practice about the use of seven and a half 
IPS tapes or other sveed tapes, opinions about how many 
records would be sold, opinions about other aspects of 
damaces, opinions about how to proauce records, industry 


nractice about how to produce records, all of that kind of 
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fact witnesses will be, so that is a useless exercise. 


But I don't see why you shouldn't exchange your | 


list of fact witnesses here. | 


| 
MR. PRETTYMAN: I assume, your Honor, to exchanqe 


it as soon as you know who they are, because there are a 
couple of instances where a decision might be mace later. 

THE COURT: Yes, of course. That is naturally, | 
particularly from the defense standpoint, even from the 
plaintiff. 

But I am qoina to say unless there 1s a strong 
objection, I think at this point the best way to handle 
it is for parties to very quickly exchange complete lists 
of potential witnesses of any and all kinds. 

I just hone I won't be met at a later point 
with some undisclosed witness who might have some informa- 
tion and there will he an attempt to bar him. 

I am interested in qetting the information. 
am much more interested in doina that than barring witnessed 

So take a liberal view of your potential wit- 


nesses and exchange the list. You know, this isn't a 


criminal case. Nobody is out gunning them down or anything, 
| 


i 
H 


so let us just get it out in the open. 
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MR. SCHURTMAN: Would you also make a formal 
ruling on the subject of interviewing witnesses to prevent 
any repetition of what happened yesterday? 
THE COURT: Okay. 
I want to say that it is up to the witness 


entirely. 


If a witness is approached hy an attorney to be | 


interviewed, that witness can refuse or consent to that 
interview on conditions that that witness states. And if a | 


witness savs, "I prefer to have a lawyer present," I don't 


know what you do. You know, that isn't a condition or a 
demand, that is a discussion, and I am not going to try to 
get into that discussion. That is up to the lawyer. 

I assume nobody ‘*s going to browbeat these 
people, you are aoing to handle it in a civilized, gentle- 


manly way. 


If he savs, "I vrefer to have Mr. Schurtman 


there," and if Mr. Prettvman says, "Well, Mr. So and So, 
I understand your preference, but from our standpoint it 
more desirable to be ahle to talk to you privately," and 


the witness ends up agreeing to that, you know, there is 


nothing uncivilized cr illeqal about that vrocess. It is 


just un to the witness and the attorneys to get a mutually 


consented to arranaement. I just won't dictate that. 
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MR. BERGEN: Your Honor, have one more point. 

Mr. Schurtman has raised in a couple of saa 
an objection about parol evidence with respect to these 
agreements and we would like, if we could, to clarify that. 

It is our position that you just can't take 
these agreements, these three agreements, and sit there ana 
read them where the imvortant thing is what the parties 
intended when they were neqotiating it, what Mr. Lennon and | 
Mr. Seider thought when thev went into that meeting, how 
| 


EMI and Capitol and Mr. Lennon operated under the agreement, 


and it is our position that the parol evidence rule really 


{ 
| 
| 
i 


Only applies where one of the parties to an agreement is 
trying to sav, "Well, we agree, ycu know, to such and such 
orally." 

THE COURT: It was just a manner of speaking. 

I don't know how to rule in the abstract com- 
pletely, but it seems to me if you have a contract that ake 
any ambiguity, certainly the people who neaotiated can, I 
assume, testify as to what their intention was. That's not | 


| 
varying the contract. | 


1 


I don't know in advance. I don't know completely, 


because I haven't read these agreements. I don't know 


to what extent it is ambiaquous. 
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The one thing I think I would find very hard to 
admit is some lawver heina asked to sit here on the stand 
and tell me what he thinks it means today. That's what you 
were really askina, Mr. Bergen, and the list of possible 
tynes of testimony you sucaested in the last few minutes is 
not that and it could very well be perfectly valid. 


MR. BERGEN: I understand. 


MR. PRETTYMAN: The reason we are brinaing this | 


up now, your Honor, is that there will be several Witnesses | 
who will be testifying what the actual vractice was under 
the contracts, what their understanding was and how the 
parties overated. 

What we are really trying to brina to your 
attentio” now in reaard to this is that this is not the 
normal situation where you have two parties to a lawsuit 
who have interested an aacreement differently. 

We have here the two parties to the aqreement 
who have interested and practiced under it exactly the 
same way. 

We have a third party who says, "Well, wait 
a minute, I think those contracts really mean something 
else." 

So what we are aoinag to be showing vou is three 


narties, actually, Annole and FMI and Capitol interpreted 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


gte 1074 
these contracts, nracticed under them in exactly the same 
way. We think we are entitled to show that. 

THE COURT: What do you say? 

MR. SCHURTMAN: Well, I don't entirely agree. 


It seems to me, well, there is the classical 


objection, the contract speaks for itself, which I think is | 


very applicable here. 

These contracts, at least on their face, seem 
to be clear and unambiquous. I have read them. 

Lanquagqe was chosen very precisely in those 
contracts. When they meant license they said license, 
when they meant assianment they used the word assignment, 
when they snoke of mail order rights, thev put mail order 
riqhts, when they snoke of club rights, they had different 
lanauaae. 

And what you are now aetting is a bunch of 
lawyers who will tell you that they negotiated these aqree- 
ments and start aivina vou all sorts of differing inter- 
vretations. 

THE COURT: You see, this is kind of abstract 
to me. I haven't read the agreements. I don't know to 
what extent there are terms in there that really refer to 
special industry practice, I don't know what jargon is in 


there, I don't know what prohlems of ambiguity or interpre- 
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tation exists, and just as an abstract proposition, certainly 
you can have contracts which just taken out of their | 
setting and just read hy a stranger could be interpreted | 
| 

in an unrealistic manner. 
| 

MR. SCHURTMAN: Mav I suggest this, your HOnor-- 

+ t 

THE COURT: So I don't know what to do in the 

abstract aiven -- | 
| 

MR. SCHURTMAN: I would like to suagest a 


practical solution. 
THE COURT: Okay. 


i 
| 
| 
1 
| 
| 
1 
| 
| 
| 
| 
{ 
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MR. SCHURTMAN: Since this is a non-jury 
trial, I would suggest that the evidence ba allowed to go 
in and for the time being I would like to assert a contin- 
uing objection to it, but hear the evidence, and then once 
you have heard it you can decide whether it is admissible 
or not. 

THE COURT: I think this: 

I have got to get to the point pretty quick 
where I see what problems there are in the language in the 
contract, and if you can somehow, when these problems come 
up, either focus in your questions on specific language 
or let me tnow in advance -- I haven't read them. I mean, 
they have just come in. 

Let us not try to lay down a legislation 
at the nresent moment, let us just go out there and if you 
have a legitimate argument that the contract needs interpre- 
tation and needs it by reference to the intention of the 
parties or the vractice of therarties or industry practice 
just as an abstrct provosition, there is nothing wrong with 
that. 

I don't know yet, you 

MR. PRETTYMAN: Okay. 


The only thing I want to add was as a 


reminder, your Honor, we have here not only a Situation 
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where the third party is trying to tell the two other 
partieswhat it meant, but you have a third party who 
admits he has not even read them, so it is even one step 
renoved. 

MR. SCHURTMAN- Let point out according 


to your argument, Mr. Prettyman, if had read them we 


still wouldn't know what they mean. 


MR. PRETTYMAN: That is exactly right, but 
it so happens you didn't. 

THE COURT: All right, will get along. 

(In open court.) 

HAROLD SEIDER, resumed. 
DIRECT EXAMINATION (Continued) 
BY MR. BERGEN: 

Q I am sure where we were, Mr. Seider, but I think) 
now we have gotten the three agreements into evidence, the 
1967 agreement and the two 1969 agreements. 

Il believe I asked you, but let me just get it 
clear on the record, were you involved in the drafting of 
Exhibit C-2, the Apple-Capitol September 1, 1969 agreement? 

A Yes, I was. 

a) Were you involved in any of the fédot tations 
leading up to that agreement? 


A Yes, I was. 
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@) Can you describe those negotiations and the 
events leading up to that agreement? 

MR. SCHURTMAN: I will object at this 
point, your Honor. 

THE COURT: I will overrule the objection. 

I think it is a little abstract to me right 
now,but in scnordanes with the discussion we had a 
few minutes ago the best thing I think I can do now is 
to overrule the objection and start hearing the evidence. 
Okay. 

A Some time I believe the first week in August 
of 1969, Mr. Alan Klein and myself and I believe Joe Silver | 
and I think our respective wives flew to California for | 
meetings with various people at Capitol for the purpose of | 
negotiating an increased rovalty, primarily an increased | 

: | 
royalty for the Beatles premised on the delivery of additional 


recording product. 


| 
i 
i 
i 
i 


By "product" I mean additional recordings. 
Under the 1967 agreement, I believe that the 


Beatles were required to provide a minimum of recordings 


contract. -- the total 1967 agreement was, I think, a 


} 

| 

| 

] 

ee : | 
within a five-year period and then there was -- the total | 
| 

' 


9-year agreement, and that after they had provided all of 


the minimum recording obligation, for the next four years 
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they weren't required to provide any additional product, 
but they couldn't record for anyone else. 


And the premise upon which we had bequn the 


negotiations with the Capitol and the EMI people, and 
primarily the Capitol people, was to contractually obligate 
the Beatles to deliver additional product for which the 
Beatles would get a higher royalty. 

And so some time in August of 1969, we went 
out to California to negotiate what that additional royalty | 
would be, what that additional product obligation would 
be. 

We met with -- I believe the meetings took 
place at the Capitol offices, and the people in behalf of 
Capitol who were present during the negotiations were 
Mr. Stanley Gortikov, who was the president of, I think, 


Capitol Industries, Inc.. That company, I believe, 


was the parent company of Capitol Records, Inc., a subsidiary, 


Also as vart of this negotiation on the part of 
Capitol, I remember Mr. Eliiot Chaum, who I believe was a 
vice president or director of business affairs of -- 


THE COURT: Mr. Seider, I am flying blind 


I am not interested as such in the negotiations 


leadingto this 1969 agreement. This is four and five years 
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before the events I'm concerned with. 


I am told that I am going to have some problems 


in interpreting one or two provisions of this contract, 
but I tell you, I just cannot get in -- somehow we have to 
get this thing pointed up, because I don't care -- I mean, 
I care, but I do not need to know all the details of who 
Elliot Chaum is. I don't think I do. 

I am very anxious -- 

MR. BERGEN: I think Mr. Seider is trying to 
lead up to a document that I am going to introduce and 
maybe he can get right to that document. 

THE COURT: Let us get very quickly to the 
point on this, because this is really preliminary. 

(a) As a result of those negotiations, Mr. Seider, 
was some kind of a memo of understanding arrived at? 

A Yes. 

Q I show you a document that has been marked as 
Defendant Exhibit 0000, and ask vou if that is the document 
you are referring to (handing). 

A Yes. 

MR. BERGEN: Your Honor, I offer this document 
into evidence. 

MR. SCHURTMAN: I object on the grounds 


that it is my understanding that whatever may have been 
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covered here was ultimately superseded or meraqed into 
another contract. 

THE COURT: I am afraid what I have got to do 
is to have you show me the part of C-2 or whatever it is 
that , vou know, is supposed to be eliminated by this. 

MR. BERGEN: I can, your Honor. 

I can ask the witness to do it, your Honor. 

Mr. Seider, referring -- 


THE COURT: Where is C-2? Can I have a copy 


MR. BERGEN: I am not sure I have one with the | 


schedule on it, your Honor. 

THE COURT: I am not looking at the schedule. 

(Handing to the Court.) 

THE COURT: All right, Mr. Beraqen,you tell me, 
what is the problem area in C-2? 

MR. BERGEN: The vroblem area, at least 
as far as the plaintiffs are concerned, is naqe 24, which 
begins “Article III, distribution. 

MR. SCHURTMAN: We Jon't have a problem, 
it is your problem. He said as far as the vlaintiff is 
concerned. 

THE COURT: All right. 


Mr. Bergen, go ahead. 
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Mr. Seider, can you describe -- 
THE COURT: In other words, what is it that 
needs interpretation here? 
MR. BERGEN: I think if I ask Mr. Seider 
a couple of questions here, I think we can qet right into 
that point, which is really one of the nrincinal points 
of why we are here. 
Q Mr. Seider, can you describe for us how 
the agreement between EMI and Apple and the agreement 
between Apple and Capitol, the 1969 aqreementsS were supposed | 
to onerate and how the parties onerated urder it and what 
they understood to be the oneration? 
THE COURT: Look, I asked you a very direct 
question. I! don't want to receive a lot of evidence 
about performance and backaround unless I know what the 


problem of interpretation is. 


I am beqinning to read this for the first time, | 


Article III, Distribution, and it says, paragraoh l, 
"Apple hereby grants to Cavitol and distributor." 

Who is distributor? I guess that is er 
Capitol -- Capitol Records Distributing Corporation. 

MR. BERGEN: That is Sanieol core 
Distributing Corp. 


THE COURT: “And they each do hereby accept 
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all of the rights which Apple derives under the licensing 
contract," and I take it that that is the only 1969 con- 


tract. 


Going on with the reading, ‘Excent, 1, the 


right to manufac ire records in the United States, 2, 


the distribution by mail direct to customers and, 3, the riaht 


to manufacture and distribute one motion picture," and so 
forth. 


Is that che lanquage which requires interpreta- 


MR. BERGEN: That is pnart of the language. 

THE COURT: What is the other lancquaqge? 

MR. BERGEN: The other language is 
a few pages on, beginning in Article IV on page 31, your 
Honor, Article IV, which is entitled "Licensed Territories 
and Record Clubs.” 

THE COURT: Okay. 

MR. BERGEN: And the language there, part 
of the language, is in paragraph 7. 

THE COURT: All right. 

Okay. What is the language there? 

MR. BERGEN: Basically, that entire para- 
graph, your Honor. 


THE COURT: "The parties hereto intend to 
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negotiate with Longine Symphonette Society, Inc. for 


the release of records derived from Beatles masters through 


the Capitol Record Club in the United States, Canada and/or 


Mexico on a non-exclusi‘’2 basis. The parties also wish to 
enter into contracts with other record clubs in the 

United States, Canada and/or Mexico for distribution of 
said records, provided that such clubs shall pay a royalty 
of at least 9 percent of the price of records to members, 
of which Capitol would be entitled to 3-1/4 percent and 
Apple would be entitled to 5-3/4 percent. No such records 
maybe released through any record clu! earlier than ou.ie 
year after first release in the United States.” 


Give me a second to think and look at these 


(Pause.) 
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THE COURT: Now look, Mr. Bergen and Mr. 
Schurtman, just reading this very quickly, I guess -- 
Mr. Schurtman, you rely I take it on this article III 
paragraph 1 which says Apple hereby grants to Capitol and 
distributor, and so forth, all of the riqhts which Anvnle 


derives under the licensing contract except the distribution 


by mail direct to customers. 
MR. BERGEN: Consumers. 


THE COURT: Consumers. Is that what vou are 


relying on? 
MR. SCHURTMAN: That is correct. 


Now I mean, what is the significance of this 


thing about the clubs? 


MR. BERGEN: Your Honor, the defendants' 
contention is that that language direct distribution by mail 
direct to consumers, was intended that the varties under- 
stood it to be and they overated under it, that that refers 


to club richts, and therefore the naragranh 7 says, summar- 


izing it, that first of all the parties are aqoind to neqotiaté 


{ 


t 
i 
| 


with respect to club rights somewhere down the road. 


Because Mr. Klein didn't want to give the club rights for 


Beatles records to the Longine Symvhonette. He wanted to 
see if he could make a better deal for somebody else. 


Se since Cayitol and EMI were not willing to qive un the club 
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rights the parties agreed, okay, Apple cannot put out club 
rights, and neither can Capitol put out club rights, we will 


negotiate that at some point down the road. 


And the next part of that is in any event no suc 


records, the lust senterce of paragraph 7 says, no such 
records, meaning club rights which the parties to the 


agreement to include direct mail to c-nsumers, they used the 


any record club earlier than one year after first release in 


the United States. Meaning that even if a record club 


| 


terms interchangeably, no such records may be released through 
| 
| 


deal is entered into, the record that may goout under a 
record club still has to go through the normal distribution 
pattern before ti can even be put into the record club 
classes. 

THE COURT: All right. 

Now look,just going back to this Article III 
paragraph 1 let me just think out loud a second. 

You have got -- Apple has all these rights 
from EM1 under the other '69 agreement, right? 

MR. BERGEN: That is correct. 

THE COURT: Whatever they are. And then Apple 
is saying that they grant to Capitol, the Capitol companies, 
everything except the distribution by mail direct to con~ 


sumers, and that means that Avple still has the right to 
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distribute by mail directto consumers. Now your argument 


is that what they were retaining was intended to be solely 


MR. BERGEN: No; what I am saying is they were r 


the right to distribute to clubs, right? | 


taining the right to negotiate with Capitol at some later 
time the distribution through record clubs. In other words, 
Apple wasnot being given that right, you know, completely 
free. It was being given a chance to negotiate with the 
record company -~ 

THE COURT: Under Article III paragraph 1 
Apple retains something, right? It retained the distribu- | 
tion by mail direct to consumers. 

MR. BERGEN: No, it retained-- 

THE COURT: Because that's an exception. 

MR. BERGEN: No, it retained with a caveat and 


the first caveat being that EMI pursuant to the EMI 


agreement has all of the rights and it has the right, 
the exclusive rights to distribute Beatle records and the 


right of approval. 


THE COURT: You are just going too fast for 
me. I am just taking this language and I want to, 
you know, if you would just follow step-by-step. Apple 
is saying in this paragraph 1, we grant to Capitol all 


of our rights under the other agreement except’ we don't 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. - 791-1020 


| 


1088 
embr 4 Seider-direct 


consumers. In other words, that is not granted to 
Capitol. Right? 

MR. BERGEN: That -- 

THE COURT: All right. Whatever that means 


I will postpone. But that either stays with Apple or it 


grant you, Capitol, the distribution by mail direct to 


stays back with EMI but don't go to Capitol at that moment. 
All right. Now, I am trying to get clear what your position | 
is as to the relationship with the club sales. 

Now are you telling me that I should read the 
phrase, the distribution by mail direct to consumers to 
refer to distribution by mail direct to consumers in club 
distributions or something? | 

MR. BERGEN: The parties intended that those two 
terms mean the same thing and we will show -- | 

THE COURT: All right. Now what you are 
saying is that Apple gave Capitol the exclusive rights tt 
what we might call other mail order distribution aside from 
club rights. Right? 


MR. BERGEN: That is correct. 


MR. PRETTYMAN: It was the same thing at that 


MR. BERGEN: They were the same thing. 


MR. PRETTYMAN: There weren't any others. 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


089 
Seider-direct . 


It was the same thing, that is where the confusion comes 
in. | 
MR. BERGEN: The term direct mail to 
consumers -- 
MR. PRETTYMAN: If I can just take one try at it 
your Honor. | 
THE COURT: All right. 


MR. PRETTYMAN: Absent that provision that you 


| 

have just read, Apple would have passed on to Capitol rights, 
| 
| 


including club rights. 
THE COURT: Because they had them in the past. 
MR. PRETTYMAN: They had gotten them con- 
temporaneously from EMI. But Mr. Klein didn't want to give 


exclusive club rights to Capitol. What he wanted to do 


negotiate a better deal. And so what he was saying was, in 


effect, as to whether you call it mail order or club, as to | 


| 

| 

| 

| 

| 

was to be free to go outside to other parties and try to | 
i 

{ 


those rights we do not give you exclusive rights, but rather 
we retain some rights to ourselves. And then if you 
turn to that second page that Mr. Bergen referred you to it 
defines precisely what he retained to himself. 

THE COURT: What did he retain to himself? 


MR. PRETTYMAN: What he retained to himself was 


in effect the right to goout and get a better deal on club 
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rights with somebody else, however -- 

THE COURT: What do you mean better? Was 
Capitol tied up with Longines Symphonette? 

MR. BERGEN: Yes, your Honor. 


MR. PRETTYMAN: He didn't want these right to 


flow directly to Longines and he also thought,for example, 


he could go to Columbia and get a great deal that Capitol 
couldn't get or might not want to get but he wanted to be 
free to do that. 

However, it was made nevertheless subject 
as all the parties understood this, and this is why nothing 
ever happened, it had to be subject to EMI's approval and it | 
had to be subject to Capitol's approval. He simply wanted 
the right to get a better deal if he could subject however 
to everybody's approval. 

THE COURT: All right. 

Now, could vou come over to paragraph 7? 
Now, what your contention is that -- it says the parties 
hereto, now that means all parties, they were going to 
negotiate with Longine, right? 

MR. PRETTYMAN: Right. 

THE COURT: And a -- 

MR. PRETTYMAN: On a non-exclusive basis. 


See that -- 
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THE COURT: Wait. For the release of records 
derived from Beatles’ masters through the Capitol Record 
Club. was there a relationship -- I am just asking for your 
contention, I know your are not testifying. 

MR. PRETTYMAN: Sure. 


THE COURT: And I will get Mr. Schurtman's con- 


here and I will ask you what you are talking about. I want | 


to know, was there a relationship according to your con- 


| 
tention in a minute but you kind of have the laboring oar | 
| 
| 
| 


tention between Capitol Record Club and the Longines 
Symphonette Society? | 
MR. PRETTYMAN: Longines owned it. Capitol 
had sole it to them. 
THE COURT: Well, was there then a relationship 
MR. PRETTYMAN: Although it was called 
Capitol Record Club it was operated by Longines. 


THE COURT: Well, was there a continuing 


contractual relationship between Capitol and Longine? 

MR. PRETTYMAN: Yes. 

THE COURT: What was that? 

MR. PRETTYMAN: Well, I am not sure that I can 
explain to you in detail -- 

THE COURT: Just roughly. 


MR. PRETTYMAN -- except that normally after a 
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period of time records that Capitol was no longer interested 
in, you know, in the terms of being current best sellers 

and so forth, after a period of time certain records would 
pass to Longines to be sold through the Capitol Record 

Club. 

THE COURT: Was Capitol under some kind of an 
exclusive thing with Longines where if they were going to 
sell through clubs they could only do it through Longine? 

MR. PRETTYMAN: I would have to refresh myself. 
Maybe you can, Harold. 

THE WITNESS: I don't know myself. I know 
there was a relationship between the two. 


MR. PRETTYMAN: I think there was a relation- 


THE COURT: Well, what was the purpose of 
this 7 then? They had to get a release of something, 
didn't they? 

MR. PRETTYMAN: You see, without this what 
Mr. Klein and Apple were concerned about was that these 
Beatle albums would in duecourse automatically flow from 
Capitol to Longines to be put out to the Capitol Record 
Club and he didn't want that because he thought everybody 


could make more money if these Beatle albums could come 


out through a number of clubs. So the first thing he had 
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to do wes to provide that they were going to negotiate with 
Longine on a non-exclusive basis. That is the first 
proposition. So they could give a deal to Longines but 
these albums also had to be available to others. And he 
goes on here. The parties also wish to enter into contrac 
with other record clubs in the thited States, Canada and 
Mexico for distribution of said records with certain | 
provisions. And, at the end, no such records may be | 
released through any record club earlier than one year after | 
release in the United States. So what Mr. Klein has done 


in essence is to say, I don't want these Beatle albums 


going just through the normal course at the normal rate 


through Capitol tothe Capitol Record Club owned by jaustoake! 
I want to put them out to a number of clubs, I want to | 
get better deals on them, and in order to do that I go 

over here in the first thing and say, instead of giving you 


complete and exclusive rights to what we say is mail order/ | 


club rights, we are making an exception in that case and are | 


| 
| 
not giving you the exclusive rights there, we are holding | 


back a certain right even thought it means that after we 

| 
negotiate all the parties are going to have to agree. 
Mr. Seider says -- 


THE COURT: Well, look -- 


MR. SCHURTMAN: May I be heard, your Honor? 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


Seider-direct 

THE COURT: Yes. 

MR. SCHURTMAN: Well, your Honor, we have 
several contentions. 

Contention No. 1 -- 

THE COURT: Speak up. 

MR. SCHURTMAN : Contention No. 1, the agreement 
simply doesn't say so. When thev wanted to use the words 
distribution by mail direct to consumers they used that 


language in Article III Section 1. And incidentally, 


they used it again if you will look at Article IV Section 1 | 


the same language appears, sell records by mail order direct 
to consumers. When they wanted to refer to club rights, 
to record clubs, they used other language which appears in 


Article IV Section 7. 


THE COURT: Wait a minute now, Mr. Schurtman. 
We have gone over this Article III -- 
MR. SCHURTMAN: I am relying on Article III 
Section l. 
THE COURT: All right, Section l. 
MR. SCHURTMAN: That uses the words distribution | 
by mail direct to consumers. Now to emphasize the point -- 
THE COURT: Well now, would the use of clubs 
not being mailed direct to consumers something else? What 


do you do, distribute them to the clubs and the clubs 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


embr 11 Seider-direct 
distribute them? 

MR.SCHURTMAN: Clubs is a special form of mail 
consumers but it is not all embracing. And we will present 
evidence, your Honor -- well, we will present two types 
of evidence. We will present Mr. Alan Klein's testimony -- 

THE COURT: Mr. who? 

MR. SCHURTMAN: Mr. Alan Klein, the man who 
negotiated this who disagrees with Mr. Prettyman's inter- 
pretation. He says *hat mail order and -- 

MR. PRETTYMAN: That is not so. 

MR. SCHURTMAN: -- club rights are two separate 
things. More than that, we will present forms of agreement 


showing that at the time this agreement was drafted all the 


| 
| 
| 
| 
| 
| 


drafters in the industry made an express distinction between 


record club rights on the one hand and general mail order 
rights on the other hand. 

So our rebuttal to Mr. Prettyman's argument is, 
No. 1, the agreement doesn't support him by its terms. 
No. 2, the practice in the industry doesn't support him. 
And No. 3, Alan Klein, the man who negotiated this agree- 
ment doesn't support him. 

MR. PRETTYMAN: Of course we Witt hoax from 
Mr. Klein in due course. Your Honor, may I just add one 


thing to this so you will have the full sense of this? 
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We will introduce agreements contemporary with 
this one, those just before and just after, that have this 
clause in it, the words club distribution plan mean 
distribution by mail order direct to consumers. That's 
the way the parties considered it. They considered it | 
interchangeable at that time because this was a time when we | 
did not have this whole advent of television advertising the 
way we do today and it did not have the significance in those 
days and the lawyers used the terms interchangeably. And 
you will see this from the Gortikov memo,for example, 
which we were showing the witness at the time that this 
came up. 

THE COURT: What was the length of time this was 
to last for what, consider it was to last how many years? 

THE WITNESS: May I answer you? 

THE COURT: All right. Six or what? 

THE WITNESS: No. It was to last for the duration| 


of the EMI Beatle contract which is the duration expires 


on the 26th of January 1976. And then it was to continue 


for how long it continues thereafter. 


thereafter, but although it is kind of vague as to | 
| 
| 


THE COURT: Well, I will tell you, this -- can we 
get any kind of simplification of this problem if we 


look back at Exhibit D? 
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THE WITNESS: Your Honor, wits = 
THE COURT: "ecause I think that -- can we look 
at Exhibit D and see what the problem is there? Because -- 


THE WITNESS: Your Honor, perhaps I might be of 


provision -- 


COURT: No, no. Can I see Exhibit D? 


| 
| 
assistance, i* tan, to explain why that particular | 


MR. SCHUTMAN: May I suggest one simplification? 
THE COURT: What? | 
MR. SCHURTMAN: To put it in its most simplified) 
terms I think,what pecans is they kept all of the mail | 
orer rights but then they decide -- when I say they, I mean 
Apple -- decide to get one segment of those mail order 
rights, mail order rights, back to Capitol. I think that 


is what happened in a simplified form. 


MR. BERGEN: That isn't what happened at 


THE COURT: All right, you disagree. Where 
is Exhibit D? 
MR. BERGEN: _ Mr. Schurtman hac it inside. 
MR. PRETTYMAN: I think I have them here, your 
Honor. 
Here it is but it is not a very good copy. 


(Handing. ) 
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THE COURT: Ail right. 
MF. PRETTYMAN: If you can't read chat i will 
give you the original, your Honor. 
THE COURT: I can read this. 
Now what is the language in -- give me the 


original, you are more familiar with it, it is a little hard 


for me. What is the language? Exhibit D, the 1969 EMI 


contract. 

MR. GRUMBACH: Is this a better copy (handing) ? 

THE COURT: It probably is. All right now, what 
is the crucial language here? 

MR. BERGEN: Paragraph 8. We start off with 
paragraph 2, your Honor. 

MR. PRETTYMAN: Paragraph 8. 

MR. BERGEN: Then *t goes tc paragraph 8. 

MR. PRETTYMAN: Yes, 2 and 8. 

THE COURT: All right. 

What do you say about paragraph 8 of Fxhibit D, 
Mr. Schurtman? It says neither party may assign this agree- 
ment or any part thereof or rights hereunder without the 


written consent of the other, and so forth. 
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MR. SCHURTMAN: Your Honor, there is a very well 
established distinction in the law between an assiqnment an 
a license, and the lawyers who drafted these agreements kne 
the distinction because when they wanted to refer to a 
license they used that word. 

Now the distinction briefly stated, and we will 
be glad to brief the point for your Honor, is that an 
assignment is usually the whole bail of wax, or part of it, 
a license deals with one specific, or several specific 
performances. 

In other words, if Apple and Lennon had said to| 
Mr. Levy, from now On your company is going to have all of 
our mail order rights, that might be construed as an assign 
ment reauiring the consent of FMI. But to license a single 
album, that's a license that's not an assignment. 

THE COURT: Well, I will tell you, I-- 

MR. SCHURTMAN: And aaain we will put in evidence 
industry practice to show you what the difference between 
a license and an assianment is. It is a well-established 
difference in the copyright field, in the patent field. 


Phe copvright field is certainly related to this. And 


generally in the musical industry. They know what the 


difference is. 


MR. PRETTYMAN: Your Honor, if that -- 
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THE COURT: Please, just a moment. 

Now, look, Mr. Schurtman, as far as I have been 
told so far what all of these contracts are dealing with is 
the right to sell records, riaht? I mean that’s the basic 
thing, that's the game, isn't it? 

MR. SCHURTMAN: Well, the ultimate end is to 
sell records, but I think you are over-simplifying it if 
you simply speak of a ridqht. 

THE COURT: I don't want to over-simplify it 
but it seems to me that I would assume that that's what it' 
about, with some winkles, maybe, in addition. 

Now, if you -- what I don't understand is this: 
The Beatles enter into a contract in 1969 giving EMI the 


right to -- 


THE COURT: '67, the right to market their 


\ 

| 

MR. SCHURTMAN: '67. | 
| 


records. I have got to assume, unless -- I would assume that 


i 


it would be a violation of that agreement for the Beatles | 
to ao over and make one record for MGM. | 
MR. SCHURTMAN: At that point, yes. 

THE COURT: FMI would be very upset. And the 


Beatles could come back and sav, Oh, well, it's only one 


record, but one record is one record. 


Now, Exhibit D comes along and EMI is trans- 
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ferring all of its riahts for North America to Apple, and 

I would be very surprised if it just had a kind of an out, 

so to speak, which permitted Apple to come back to EMI 

and sav, "Oh, well, you had this thing about getting con- 

sent and all, but it was just one record, just one record." 
MR. SCHURTMAN: Your Honor, let me explain 


somethina then. 


The reason Alan Klein made this deal in 1969, 
one of the reasons, was precisely to give the Beatles more 
freedom and more rights than they had in the past. Now 
what he finally suggested in doing was getting EMI to give 
up North American rights to the Beatles on condition that 
most of these rights then be passed on to EMI's subsidiary, 
Capitol. 

But it left them with certain other rights. 
Now, if all you are saving is that EMI gave these rights 


to the Beatles, said, yes, we are giving them to you on 


condition that you aive most of them to our subsidiary 
Capitol and with respect to the remaining rights we won't | 
let you do anything unless you get our consent, then what | 
were the Beatles getting? Nothing. The whole purpose of | 
this agreement was to give them somewhat more freedom than | 


they have under the oriainal EMI agreement and Mr. Klein-- 
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relinquish one ounce of control. 

MR. SCHURTMAN: FMI was forced to relinquish 
it precisely because Mr. Seider testified that the Reatles 
had EMI over a barrel and EMI had the Beatles over a 
barrel. The Beatles were in the position where they did 
not have to record another record for EMI. They had met 
their minimum coinmi tment. 

At any tame EMI could prevent the Beatles from 


recording for anyone else. They had a Mexican stand off at 


that point and Alan Klein who was coming in as the new "| 


ger for the Beatles, or at least for three of the Beatles, 
at that point and fer the Apple companies, decided to seize 
upon that point, that Mexican stand off and force EMI to 
make some consessions. 

Now. he forced EMI to give the rights to the 
Beatles in North America. EMI managed to salvage something 
from that py saving, Yes, but you have got to give certain | 
of these rights to our American sv'sidiary, Capitol. But | 
Klein succeeded in hanging on to some of the rights | 
directly for the Beatles. And now to come back in and say 
yes but evn as to those riqhts, you couldn't do anything 
with them unless FMI consented, the. you are right back 
where you started. 


THE COURT: But isok, ww look this language at 
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paraqraph 8, I start with kind of the plain meaning. I 
think it is all fine for evervbody to get behind the meanin 
and introduce memos of understanding and underlying intent, 
but I do start with the lanaquage. 

Now the language I think ia prima facie against 
the defendants on this Fxhibit C-Z, but honest, Mr. Schurt- 
man, I think it is the other way around o- this Exhibit ">. 

Neither party may assign his agreement or any 
part thereof or rights hereunder. 

MR. SCHURTMAN: Well, your Honor, if you-- 

THE COURT: Now, are you telling me that Apple 
could go and give Mr. Levy something called 2 license and 
it wouldn't violate this? 

MR. SCHURTMAN: Exactly what I a™ saying, yur 
Honor, because it is born out by case law and by indiust 
practice. 

Now, i don't know if your Honor has had specifi 
experience with assiaqnrents and licenses in the copyright 
field or the patent field but -- 

THE COURT: What's the difference? 

MR. SCHURTMAN: It is a well-established dis- 


tinction. A license is one thing and an assignment is 


somethina else. 


THE COURT: What would an -~- 
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MR. SCHURTMAN: And if these lawyers -- 

THE COURT: It says an assignment of rights 
hereunder. What would it -- let's not use either word -- 
the aqranting of -- let us assume that Apple retains, let 
us assume under your interpretation of C-2 that Apple re- 
tains the right of distributionby mail direct to consumers. 
That would be a riqht retained by Apple, correct? 

MR. SCHURTMAN: Yes. 

THE COURT: A right. So we don't have any 
trouble with whe word rights. The mail order distribution 
would be a right hereunder according to the language of 
paraaqraph 8, would it not? 

MR. SCHURTMAN: It is a richt, no question 
about it. 


COURT: All richt, it's a right hereunder, 


SCHURTMAN: Yes. Of course. 


COURT: Now you are telling me that -- 


| 
SCHURTMAN: I am telling you there is a dis- 


tinction -- 
THE COURT: <-- you can write -- all right, 


what's the distinction? 


MR. SCHURTMAN: The distinction is the same one 


I had mentioned previously, that if Apple had told Levy, 
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or his companies, we are aiving you all of the mail order 
rights under this agreement, that could be construed as an 
assignment requiring the consent of EMI. But if all they 
told Mr. Levy's company was, we are giving you a license, 
or the rights to one particular album, that's a license, 
that's not an assianment. 

MR. PRETTYMAN: Your Honor, can I say one thing 
because -~- 


MR. SCHURTMAN: And furthermore -- may I just 


MR. SCHURTMAN: Mr. Kanzer reminded me this was 


MR. PRETTYMAN: Sure. _ | 
| 


not an outright assignment for all time, it was a license 
for a limited period of time. 

In fact, we take the position, for less than a 
year, and after that everything would revert. “~hat isn't 
an assignment. When you assign something you don't get a 
reversion back after a few months. 

THE COURT: May or may not, I don't know. 

MR. SCHURTMAN: Well, it's a point of law, your 
Honor, that at some point I am afraid the Court will have 
to grapple with. But we can't just simply ignore it. It's 
a well-established distinction of the law. 


MR. PRETTYMAN: Can I get a word in? 
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THE COURT: All right. 

MR. PRETTYMAN: I think I can demonstrate the 
absurdity of that point from a business standpoint or 
practical standpoint, if I just point this out to your 
Honor. 

Under that theory, since they take the position 
that mail order sells better than normal retail channel and 
they take the position, you heard from their own witness 
yesterday, that these so-called licenses can be in perpe- 
tuity,this would mean that every Beatle album that arrived 
at Apple by the simple device of Apple saying, this is mail 
order, they could give it out to Morris Levy and X-company 
and X company and not even have a provision for payment to 
EMI because we haven't heard any, in regard to this, a 
payment to FMI. They simply take this album and they so- 
call license it out, Capitol gets nothing, EMI gets nothing. 
It's absurd on its face. Obviously. 

THE COURT: You could do it one album by one. 
You could call it a license and you would just say okay, 


we do it for this album we do it for the next one, we do 


it for all of them. What's left? 


MR’ SCHURTMAN: Let me read to you the dis- 
tinction between an assignment and a license made by the 


United States Supreme Court in the case of Waterman McKenzie, 
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138 J.S. 282, it was mcently cited as authority on March 
16, 1973 in this Court in the case of American Optical 
Company against Curtis by Judge Duffy, and I quote, if I 
may : . 

“In the Waterman and McKenzie" and the citation 
“assianments and licenses are differentiated in the following 
way:” And there deal with a patent, "The patent" 
or his assigns may assign, grant, and ‘convey either, one, 
the whole patent comprising the exclusive right to make use 
| 


and vend the invention throughout the United States, or, 2Z, 


an undivided part or share of that exclusive right or, 3, 


the exclusive right under the patent within and throughout 


a specific part of the United States, a transfer of either 
of these three kinds of interests is an assignment properly 
speakina and vests in the assignee a title in so much of 
the patent itself or the right to sue infringers." 

And the second case -- "In the first and third 
cases in the name after the assianee, a lien." 

; Here comes the critical language, "Any assiqn- 
ment oy transfer short ot dee of these ien mere license 
aiving the licensee no title in the patent and no right to 
sue at. law." 

Now, what we are saying is that when Apple and 


Lennon licensed to Mr. Levy or transferred to Mr. Levy, 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. -- 791-1020 


1108 


cme 10 ; Seider - direct 


I wouldn't bea the question by using the word license -- 

THE COURT: What did they do? 

MR. SCHURTMAN: They transferred to Mr. Levy 
a short-term right to market an album, one specific album 
on television for a limited period of time and at the end 
of it everything would go back to Apple. That, your Honor, 
in the law is mt an assignment, it is a mere license. And 
to back that up was the fact that if you believe mr. Levy's 
testimony of what happened on October 8, he had to make a 
Specific point of the fact that while he was on television 
with his album he wanted to have the exclusive right to it 
because as soon as it was off television he knew it would 
revert back to Apple. 

Now, you can't simply dismiss the Significance 
of this distinction your Honor, by saying it's all rights 
and what difference does it make. Lawyers and Courts have 
been making these distinctions for at least a hundred years 
and perhaps longer and I suggest to you that the draftsmen 
of these three agreements used license in One context, an 
assignment in another context and they knew what they were 
doing. 

MR. PRETTYMAN: Your Honor, may I show you an 
exhibit in the case where Big Seven assigned its rights to 


Adam VIII? To this album? So even assuming that their 
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lanquage is correct that an assignment would be illegal 
even under their own interpretation. 

MR. SCHURTMAN: I don't disagree with that 
because what Big Seven did was give away its rights forever 
to Adam VIII. It retained no rights. That's the difference. 

MR. GRUMBACH: Your Honor, that is inconsistent-j- 

THE COURT: All right, this at least ‘llustretes 
the point. 


Well, the argument has, you know, it has 


certainly educated me. I quess we have to go ahead with 
this. I just have a sinkina feeling that I will hear all 
about this underlying intent and the memo of understanding 
and I don't know where I will be after I get throuch with 
it. 

But, you can try. All right. 

MR. BERGEN: I forqot where we were. 


THE COURT: Exhibit triple O. 


You offered Fxhibit triple O and I will earer ee) 


it. I think that I have aot to try to demonstrate your 
point. All right. 


MR. BERGEN: Judge, that's quadruple O. 


THE COURT: I am sorry, my mistake. 


(Defendant's Exhibit 0000 received in evidence.) 
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BY MR. BERGEN: 

fe) Mr. Seider, to your knowledge, did Alan Klein 
ever give any dealers' record to a recording club or sell 
it by, you know, direct mail to consumers? 

A During the time that I was associated with 
Abkco, I have no knowledge that any club rights were 
granted. 

0 How about selling any Beatles record through 
television or anything like that? 

A Whether Mr. Klein granted? 

fe) es. 

A I have no -- at least ‘:irinag the time I was 


associated with Abkco I have no knowledge. 


(¢) Now, durina the neqotiations of the 1969 Apple- 
Capitol agreement, was there discussion about record clubs? 


A Yes. 


re) Now, can you tell us what those discussions 


A I believe that at the time of these discussions | 


in August of 1969, the Capitol Record Club was operated 


| 
| 
| 
| 
| 
| 
| 
| 


by Longines and Alan felt that -- Alan being Mr. Klein --~ 

felt that he could make a better deal. He didn't think very) 
| 

much of the Capitol Record Club or Longines, and I think | 


he had had prior dealings with Columbia Record Club and he 
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felt that he could aet a higher royalty from the Columbia 

Record Club or any of the other record companies. And that 

particuiar aspect was embodied in that memo that was made 

in August of 1969. | 
Oo Referring to Exhibit quadruple 0? | 
A That's correct. Also under the '67 agreement | 

the rights of EMI with regard to record clubs were cto. 

namely EMI had all rights to the Beatle recordings but | 

their right to issue on a record club was dependent upon, 

or through a record club, was dependent upon obtaining the 


consent of the manacer of the group or the Beatles them- 


selves. 


| 
| 
| 
| 
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You are now referring -- 
To the 1967 -- 
-- to the 1967 agreement. 

A That's correct. 

Q Mr. Seider, referring to Defendants' Exhibit B, 
the January 26, 1967 agreement, can you refer to the para~ 
graph that you were just talking about? 

A On page 5, paragraph 5D, deals with record clubs 
under the 1967 EMI agreement. 

Q How is that carried through into the 1469 agree~ 
ments? 

A Well, in the drafting of that particular aeenee 
ment, in that article 3 dealing with distribution, we miners 
give a complete blanket graut of all distribution rights 
because that would have meant that the provision giving the 
manager or the Beatles themselves the right to veto any 
record club deal or any record clud issuance that EMI or it 


' 


licensees wanted to make would have been wasted. 


grant -- 


So what we did was we carved out of the blanket | 
| 


Q Excuse me, let me interrupt you for just a 


minute. 
You are talking about Defendants' Exhibit C now 


and you are talking about the provision covering distribu- 


| 
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tion under the 1969 Apple-Capitol agreement. 

A I am getting confused on the exhibit numbers, 
put if C refers to the 1969 Apple-Capitol agreement -- 

Q That's correct. . 

A Than that's correct. 

THE COURT: C-2. 

Q Continue, please. 

A Rather than grant a blanket grant unlimited 
unrestricted, we carved out that as an exception with the 
words "mail order direct to consumer" being the equivalent of 
club. That perpetuated from the 1967 agreement that particu 
lar restriction upon the rights of EMI or its licensess, 
just like we carved out in the 1969 agreement the reservatio 
of the Beatie recording rights -- I'm sorry, the reservation 
with regard to certain Beatle recordings the aspect of the 
Beatles owed one record to United Artists in connection with| 
a three picture deal and they had an obligation to give 
United Artists the sound track album of that third Beatle 


motion picture. 


Q Is tnat the subdivision (iii) under article 3, 


paragraph 1? 


So that, again, was carved out. | 
| 


A That's correct. 


Also, I thir, “r. Bergen, the way we structured 
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the agreement itself, physically structured the agreement, i 
you turn to paragraph or to section 2, II -- 

MR. SCHURTMAN: Which agreement? 

THE WITNESS: Of the same agreement. 

A Article II -- there does not seem to be a 

numbered page. I think it is page 10, your Honor. 

Dealing with pressing -- 

THE COURT: Page 10? 

THE WITNESS: That's correct. It doesn't seem t 
be numbered at the bottom, but it would follow. There are 
two pages following the last numbered page, which is page 


8. 


THE WITNESS: Article II dealing with preagsing. 


THE COURT: Okay. 


| 
| 
THE COURT: This is Article 2? | 
| 
| 
| 


A The first paragraph says t’.at Apple agrees that 


during the term, all records processed and pressed fer it | 
in the United States from all Beatle masters will, except | 
as provided in Section 1 (4i4) of Article III and in Article 
IV below, be processed and pressed by the use of Capitol 
facilities. 

Section 1 (iii) of article III is the movie 


sound track exception, and Article IV is the exception 


dealing with licensed territories and record clubs. So tha 
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any records, except for those two areas, namely, the record 
club, as Article IV, is entitled and the movie sound track 
album must be processed and pressed by Capitol. 

ie Okay. That was carried through into Article III 

MR. SCHURTMAN: Your Honor, I am obviously not 

going to cross examine now, but may I suggest that you look 
at the defintion section of the contract for what the 


Beatles masters means. 


THE COURT: Okay. 


| 
| 
| 
What is that? k | 

MR. SCHURTMAN: Article II, Section 1 deals | 
with Beatles masters, and if you will look in Article l, | 
Beatles masters and I don't think that is involved in this 
case. 

‘Phat has to do with an album of ali Beatles. 

THE COURT: I don't know the significance of 
tnat, I'm sorry to say. 


What is the significance, Mr. Schur tman ? 


definitions, page 5, you will see a definition of the term 
| 
| 
| 
| 
| 


MR. SCHURTMAN: The significance ds that Article 
II, Section 1, which Mr. Seider has jus: explained to you, 
has nothing te do with this particular case pesenen it deals 
with -- | 


THE COURT: He is saying it is another instances 
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of carrying over -- I guess it's another instance -- 
MR. SCHURTMAN: I thought he tied it in. 
I thought he was trying to tie it in to -- 


THE COURT: You are not trying to tie it to this 


Q Will you explain what you meant, Mr. Seider, 
when you were talking about the art tle II and its signifi- 
cance? 

A That all Apple records, all Apple recordings hav 
to be pressed by Capitol in the United States, except in 
two instances: 

The movie sound track album ard whatever is sub- 
sumed by Article IV. 

MR. SCHURTMAN: I do object. 

THE COURT: Can we possibly -- I mean, this is | 
I tnink it is pretty attenuated. 

I get your point to some extent. Let's try to 
move on and not bring up every possible -- 


Q During the negotiations that led up to the 1969 


; 
| 
| 
| 
| 


agreement, was the discussion with respect to record clubs, 
was an understanding reached on that? 

A Yes. 

Q And is that understanding set forth in Defendants ' 


Exhibit 0000? 
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Is that the Gorty covenent? 
Yes. 

A That's right. 

Q Can you point to the paragraph in Defendants 
Exhibit OGOO which covers that une . standing? 

A It's on the sec id page, and paragraph is 
entitled “record club," all initial caps underscored. 

Q Was this memo of understanding signed by any of 
the parties? 

A It was signed by “r. Gorty Cove cn behalf of 
Capitol and Alan Klein for the Beatles. 

Q Prior to the time of this acievmentr - I am 
referring to the September 1969 Apple-Capitol acreerent - 
were you familiar with how the Beatles records .;-e distri- 
buted in the United States? 

A Yes, I was. 

Q As a result of the 1969 agreement, was there any 
change in the way tne recordings came from EMI to Capitol? 

A Yes. 

Q Can you tell us what that was? 

A Well, prior to the 1969 agreement the Beatle 


records came from EMI, who owned all the masters and the 


Beatles under contract, came to Cavitol, I assume, through 


a license between Capitol and EMI. 


e 
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Have you ever seen that agreement? 

No, I haven't. 

And as a result of the change or the 1969 agree- 
ment, the flow of the rights or the flow of the product 
came from EAI through Apple and into Capitol. 

In effect, Apple was to act almost as a conduit. 

Q Did Apple pay any royalties to EMI for this 


license? 


payable from Apple to EMI or pressing fee. 


I know that Capitol had paid EMI a pressing fee 


| 

} 

| 

| 

| 

| | 

A No. In fact, the license -- there was no royalty 
| 

| 

i 


for the use of those masters that came through Apple into 
Capitol. | 
THE COURT: What you are saying is Apple didn't 
pay any fee? 
THE WITNESS: Didn't pay anything. 
THE COURT: To EMI? 
THE WITNESS: That‘s correct. 
Capitol, in fact, paid. 
Q Can you briefly tell us in general terms how thi 
worked? 
A You are taiking about -- I ama little confused 
what you mean by the “thing". 
Q I mean the EMI through Apple to Capitol. 


A The flow of rights? 
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Yes. 

Well, under the -- 

aie it worked practically with a record? 

Ckay. Let me just -- under the 1967 agreement 
EMI has the rights to all of the Beatles records individuall 
and jointly. 

It then licensed Apple New York. Apple New York 
through the Capitol-Apple 1969 ag:eement licensed out to 
Capitol. Under that arrangement, Capitol would press and 
Capitol would distribute. 

THE COURT: You are talking about after the 
1969 agreement? 

THE WITNESS: That's correct. I am describing 
the process. 

THE COURT: Who would press? 

THE WITNESS: Capitol pressed -- 

THE COURT: All right. 


THE WITNESS: -- the records and it, in turn -- 


licensing deal whereby you license, you pay a royalty, we 
"constructed the deal in such a way that Apple received a 

see of fee or a monetary socunt. wadeh was based upon 

a built up price, namely, there was a price that Capitol 


charged Apple for the manufacture of the records and that 


3 
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and, in effect, it bought, rather than have what you call 
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Apple charged Capitol for the selling of the records, becaus 
what happened -- I am going too far afield -- Apple delivered 
to Capitol Distributing -- 

THE COURT: Why don't, we -- 

MR. SCHURTMAN: Is this based on the contract? 

THE WITNESS: That's the 1969 contract. 

THE COURT: Why don't you hold all this. This 
is very involved. Can we wait? 

A The monies were then -- 


THE COURT: Can't we avoid this, Mr. Bergen, 


MR. BERGEN: Okay, your Honor. 

Mr. Seider, do you know Morris Levy? 
Yes, I do. 

When did you first meet him? 


I really don't recall. 


I remember meeting Mr. Levy at U. A. I forget 


the year, but it would have to be after 1972. And I remem- 


per attending a dinner where Mr. Levy was honored. 

Q Did you negotiate the settlement of the Come 
Together lawsuit with Mr. Levy? 

A I spoke with him on the telephone and a settle- 
ment was arrived at. 


Q We all know what the settlement was and that has 
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been testified to, but coulu you tell me what you and Mr. 
Levy discussed about Mr. Lennon using his best efforts to 
get a license from one of the Apple companies of non-Beatile 
masters? | 
A Well, my : sollection was that Morris had agreed, 


in lieu of -- he had originally proposed as a means of settle- 


went that John record a certain number of his songs, which, | 
when I reported to John, he said he can't de that many songs | 
because he doesn't know if he likes that many songs, which | 
Mr. Levy has in ais catalogues. | 

I then proposed to Mr. Levy, as an alternative, 
that Mr. Lennon record certain minimum of songs, the three 


songs, and that we try to obtain -- because I knew Mr. Levy 


was in the television packaging business -- obtain some = 


masters for his use in a television package and that failing 


that Mr. Lennca would recerd an additional two songs, one wall 
1974 and one in 1975. | 
Q What did you and “r. Levy discuss about these non- 
Beatle masters? | 
A I merely -- it is difficult for me to remember 
that far back, except my recollection is that I could not 
obligate Apple -- the masters were owned -- 


THE COURT: Is this something you told Mr. Levy? 
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THE WITNESS: It is my recollection that I told 
Mr. Levy that, that I could not obligate John to deliver thege 
masters because he did not have the right to bind Apple and 
to obligate Apple because these masters were owned not by 
John but by Apple. 

MR. SCHURTMAN: Which Apple? 

THE WITNESS: I am sorry. Th: were owned by 
Apple -- it was confusing whether they were owned by Apple 
Capitol or Apple Corps, Limited. 

Q Prior to agreeing to tiiis settlement and speci- 
fically the provision having to do with the non-Beatle 
masters, did you get some kind of approval from the other 
Beatles? 

THE COURT: Can I hear the question again. 
(Record read.) 

Q Turning to the Spector tapes, did you make any 
attempts to get the Spector tapes back from Mr. Spector? 

A Yes, I did. 

Q Can you describe those very briefly? 

A I was in touch with Mr. Marty Machat, who was 


Mr. Spector's attorney -- 


THE COURT: I frankly don't see the relevance of 


MR. BERGEN: Okay, your Honor. 


THE COURT: Can you move on? 
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Q Did there come a time when you had a meeting 

with Mr. Levy about the come together settlement in 1974? 
A I met with Mr. Levy on October 8, 1974. 


Q Can you tell us how that meeting came 


A Mr. Krasilovsky had written a letter to someone 
at Marshall, Bratter and then Mr. Sidney Shemel, I believe, 
may have called me and said that Bill Krasilovsky was trying 
to get in touch with me. 

I dca't know whether I called Krasilovsky or he 
called me, but whatever,it was I was in a conversation with 
Krasilovsky. That was some time the early part of October. 

He mentioned the fact that on the recently 
released Walls and Bridges album there had only been one 
Big Sevea tune. And I explained to him what had taken 
place, and he suggested that I call Mr. Levy. 

I got in touch with Mr. Levy thereafter. 


And what was the conversation you had with 


A It was on the telephone and I started to 


explain to Mr. Levy what had taken place, the situation 


with Spector. 


from you, I want to meet John Lennon personally.” 
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“And he said to me, “Look, I don't want to hear it 
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Seider-direct 

I said, "I don't know.” 

I was coming into New York and I would see 
if it could be arranged. 

I then called Mr. Lennon and asked him if he 
would meet with Morris Levy to explain what had taken 
place with regard to the Spector record sessions and I asked 
John as a personal favor for me, because I mentioned to him 
the fact that both Mike Stewart and Mike Lipton, who were 
fellow we~'ers with me -- one was the president of the 
company, . @ was the senior vice president of the company 
-- had introduced me to Morris for purposes of settling 
the action back in 1973. And Mr. Lennon agreed. 

Then J «lled Mr. Levy the morning that 
I left from Californi. for New York and told him I would 
meet with him the next day, and we arranged to meet for 
dinner on the 8th. 

Q At any time during the conversations with 
either Mr. Krasilovsky or Mr. Levy, did you say that Mr. 
Lennon had breached the come together settlement 
agreement? 


No. 


The meeting, you say, took place on October 8th? 


A 
Q 
A That is correct. 
Q 


Who was present? 
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A Myseif, John Lennon, Bernard Brown, May Pang, 
Morris Levy, 1°4 Phil Kahl was there for part of the time. 
Q Did you have dinner at Club Cavallero? 

No, we did not. 

Where did you have dinner? 

At the senthane Rest. urant. 

And was quan and May Pang and bernard Brown 
and Mr. Lennon who had dinner together? 


A That is correct, the four of us. 


| 
| 


Q Did you all go directly from the Benihana to - 


Club Cavallero? 


A: That is correct. 


Q And did you all sit ogether during this meeting? 


A That is correct. 

Q And was everybody there during the meeting, 
except you said Mr. Kahl was -- 

A Everybody was there. 

Q Will you describe what happened at the meeting 
as best you can recall, telling us who said what to whom? 

A Well, we came in and we were shown to a booth 
on the left-hand side. 

You go past the bar and you go past a stand 

and then there is a booth on the left-hand side sort of ina 


U-shape. And Mr. Levy -- i am not sure whether he was 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUAR®. NEW YORK. N.Y. — 791-1020 


| 


i 


1 


1126 
gtbr 4 Seider-direct 


there at the booth when we got in there, but we sat down 
and Mr. Levy was there and John and May and myself and 
Bernard and Morris and Phil. 
| I think they asked us what we wanted for 
dinner, and we explained that we had already eaten, and 
they cleared the table. 

We exchanged pleasantries. Morris -- I think 
Jonn said to Morris, "You don’t look as old as I thought you 
would look." 

And there was polite banter, like, in that 
kind of vein. 


Morris mentioned the fact that some time in the 


'60s the Beatles had swam at a pool or on his boat someplace | 


in Florida. 

I then or myself and John, I forget whoever 
started it, but basically perhaps we were talking both 
at the same time or interchangeably, we told Morris, we 
realted to Morris the incidents dealing with the Spector 
record sessions and the attempts to obtain the Spector 
tapes. 


COURT: You and Mr. Lennon both related 


WITNESS: That is correct. 


COURT: I wonder if we could again get your 
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memory of where everybody sat. 


We have had it from another witness, 
but I want to get it again, if I sould. 
Q Can we have it where you walked in and where 
the booth was first? 
A The booth was someplace on the left-hand side. 
I think it was the first booth or the second booth n the 
left-hand side. 
THE COURT: What did you have, a U-shaped thing 
and two chairs out in front? 
THE WITNESS: I believe so, your Honor. 
THE COURT: Okay. 
Let us assume we are looking at the U head-on 
and we got the two chairs nearest us. 
Let us start. Who were in teh chairs? Facing 
the booth, who is in the right-hand chair? 


THE WITNESS: I believe Mr. Levy was on the 


THE COURT: Who was in the other chair? 
THE WITNESS: I believe Phil. 
THE COURT: Phil Kahl? 


THE COURT: Phil Kahl, that is correct. I am 


THE COURT: Now we get tothe booth. 
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iy Going around from Mr. Levy, starging at this 


right-hand side looking in, was somebody sort of sitting on 
the s ide ‘there? 
. THE WITNESS: I don't know if he was actually 

at the side, but I know John was sitting, let's say, at 
2 o'clock, May was sitting somewheres between 1 and 2, if I 
can use the clock as a sort of a guideline, I was somewheres, 
let's say about 11 o'clock and Bernard was 9 o'clock or there 
abouts. 

THE COURT: Wait a minute. 

You were about -- 

THE WITNESS: In the booth going counter- 
clockwise, your Honor, there was Lennon, May Pang -- 

THE COURT: Wait a minute. This clock thing 
doesn't help me very much. 

THE WITNESS: Let me go counterclockwise, then. 

_THE COURT: I want to start with Levy. 

Levy was sitting in a chair out in eer 

THE WITNESS: That is correct. 

THE COURT: I take it in this U-shape thing 
you could sit on the side or yarcould sit sort of in 
the middle inthe long section or you could sit on the 
other side, right? 


THEWITNESS: That is correct. 
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THE COURT: Was anybody sitting on that right- 
hand side near Mr. Levy? 

THE WITNESS: Mr. Lennon. 

THE COURT: All right. 

Was anybody else sitting on that side? May 
Pang was next to him, right? 

THE COURT: That is correct. 

THE COURT: Wasshe sitting on that side or was 
sitting arcund in the long section? 

THE WITNESS: I just don't recall. I mean, I 


just don't recall, your Honor. 


THE COURT: All right. 

Next to her moving around counterclockwise, 
who was neyt? 

THE WITNESS: I was sitting. 

THE COURT: Where were you sitting? You were 


sitting on that long section at the back of the table or you 


were sitting on one of the side things or what? 
THE WITNESS: It is hard, because -- I am trying 


to visualize whether it was just -- it is not a sort of -- 


I am not sure if it was like this like this (indicating). 


THE COURT: A curve? 


THE WITNESS: Yes. It could have been just an 
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THE COURT: Okay. Anyway, you were sitting 
next to May? 

THE WITNESS: I was sitting next to May and 
Bernard Brown was sitting next to me. 


THE COURT: Were you sitting in the center or 


a little bit left of center? Is that what you tried 


to indicate? 


THE COURT: Yes, if you are looking at the 


THE COURT: All right, that is fine. 

Then Mr. Brown was sitting around at the other 
side, right? 

THE WITNESS: That is correct. 

THE COURT: Okay. I think I have it. 

Go ahead, Mr. Bergen. 4 

MR.SCHURTMAN: Your Honor, would it be appropri- 
ate for me to suggest a view by the Court of that booth? 
I think you may be very interested in it. It still ex- 
ists in its old form. 

THE COURT: Let us hold that. We will see. 

Okay. 

All right, Mr. Bergen. 


Can you go on, Mr. Seider, describing who said 
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A Well, after we had gone through the Spector con- 
versations -- 
Q How long did that take? | 
A I really don't know, Mr. Bergen. I mean, the 
whole evening was about an hour and a half, two hours. 
We got there between 9 and 9:30, I believe. 
I believe we left before midnight. . 
THE COURT: I am sorry, you got there when? 


THE WITNESS: Between 9 and 9:30, I believe. 


THE COURT: Until midnight? | 


THE WITNESS: I know -- I think we left before 
midnight, your Honor. 

THE COURT: All right. 

Go ahead. 

Q Could you continue after you finished talking 
about the Spector -- 

A Yes. After we discussed, you know, the 
Spector episode, et cetera, and a couple of stories were 
bandied about about Spector and his eccentricities, 
Morris said, "Well, I am out of pocket." 

And it seems strange what he meant by out 
of pockec and I don't recall -- [ know commons said, 
"What do you mean by out of pockév?" 


And he said thathe didn't like the ~endition 
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of Ya Ya. He thought that the rendition was a joke and he 


I mean, if the rendition had been better. 


thought that he could have earned a lot of money as a result rs 
| 


After that John got into a discussion or he 
mentioned the fact that we had discussed the various 
possibilities of exploting the Spector tapes that had been 
recovered, ain chen said that he had been able to salvage 
about six out of the nine or ten tapes that had been 
recovered from Spector ind that he had been exploring talking 
to people, thinking over in his mind the best way to market 
merchandise these particular tapes. 

He mentioned the fact that he had thought that 
maybe he might put it out as an EP,which is an extended 
play record. 

I believe both Morris and I said we didn't 
think that in the U.S. there was a market for those kinds of 
records. 

John mentioned the fact that he thought about 
possibly selling it through television and he was going 
to talk to the peopel at Capitol about what they thought abo 
possibly doing it through television, and he mentioned the 
fact that he was bouncing these ideas off at wae of the 
people at the Record Plant. 


He thought it would be a way of, again, by 
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passing the critics, getting it to the consumer. There 
had been a lot of notoriety about Spector, about 
these recording sessions and the events which had taken 
place. 
And at that particular point Morris said, 
“Hay, I am in television. Why dait you let me put it out?" 


Then Morris went into some discussion of the -- 


| 

| 
how television enhanced careers. I think he mentioned chubby 
Checkers. and the kinds of sales you get on television. | 
John asked if it was possible, and I think I | 

indicated -- I believe I indicated that I thought it was | 
doubtful, but that in any event he would need the consent | 
of EMI. But it was a possiblity. | 
And then we got -- Morris said, "Who at EMI | 


would you talk to?" 


And I said, "Well, basically, Len Wood ran 
| 
the record operation of EMI." | 


And he then said, "Well, when are you going 
to go seen Len Wood?" 

And I said, "Not now." 

Then we got into a discussion of what I would 


call the number of tunes that you put on televison packages. 


20 cuts, and John said that you can't get good: sound with 
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so many cuts on the record and he thought that if you cut 
down the timings of each selection at best you may be able 
to get 15 or 16 tops on something like that. 

They got inte a discussion. I didn't 
participate in that discussion myself, but they got into 


discussions of the kinds of songs of old rock and roll 


favorites and titles were bandied about. 


Oh, at one point I remember, I think it 
happened early in the evening, before we even got into this 
whole discussion, we commented how nice the ci." vas, 
and I remember Mr. Kahlgave bcth myself and John Lennon 
an application to join Club Cavallero, and we joined Club 
Cavallero then and there with the initiation fee being 


waived. 
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Q What did you base the statement on that, 


when you said you needed EMI's permission was needed? 


A Well, John was signed exclusively to EMI, 
and unless EMI gave permission for the granting of any ex- 
clusion to the exclusivity provisions of that contract the 
whole thing would be a waste of time, I mean -- 
MR.SCHURTMAN: Excuse me, is that something 
that he said to Mr. Levy or simply his reason? 
THE COURT: What are you -- 
MR. BERGEN: I asked him what the basis was. 
A I told Morris that EMI had all the rights to 
John Lennon's recordings and that the permission of EMI 
would have to be obtained. 
Q What was Mr. Levy's response to that? 
A Well, he asked me again, he asked mewho do you 
see, who do you talk to EMI and I said Len Wood, and 
he knew Len Wood was in England and he said, "When are you 
going to England?" 


You know they wanted me to go to England that 


Q What was your response when he asked you 
to England? 
A I smiled and I said I think it is a bit 


premature. 
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And the important thing was to finish the 


Now, can you recall anything else that was 


I know that Phii Kahl and Bernard Brown at 
some pointin the conversation -- oh, I know that Bernard 
Brown had said earlier in the evening to Phil Kahl that he 
remembered Phil Kahl because Bernard, when he worked at 
Campbell-Connelly he met Phil Kahl because the companies 
with which Kahl was associated at the time was a publisher 
who sub-published a Campbell-Connelly. Campbell1-Connelly 
being an English publisher. At some point in this 


evening Bernard Brown admired Phil Kahl's watch. He was 


wearing one of these digital watches and asked Phil where 


he had gotten it and Phil started to take -- and said 
he would like to get one and Phil took his watch off his 
hand and started to hand it to him and said “Here, take it. 
yOu can have my watch," and Bernard said, "No, no, I would 
like to buy one." 

Then they made some arrangements to get to- 
gether the next day so that Phil Kahl could get Bernard 
Brown a watch. 


Q Was there any mention during the course of 
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evening about Mr. Lennon's royalty? 
A Not that night. | 


Q Was there any reference during the course of the 


A No. 
Q Was there any agreement reached with Mr. Levy 
that night with respect to Mr. Lennon on doing an album 


for him? 


evening to retail falfillment centers? | 
| 
| 
| 
| 
| 
| 


A No. 
Did you or Mr. Lennon tell Mr. Levy that John 
would do an sia tee Big Seven? 
A No. 


Was there any mention of Apple Records that 


Q Did you hear Mr. Lennon tell Mr. Levy that 
I am the president of Apple Records? 
A Could you just repeat the question? I am sorry. 


i 


THE COURT: Mr. Reporter, read the question | 


(Question read.) 
He didn't say that. 


Q Did you or Mr. Lennon tell Mr. Levy during 


the course of the evening that John Lennon had the right to 
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do an album for Mr. Levy or one of his companies? 
A No. 
Q Did you or Mr. Lennon tell Mr. Levy that 


i 


Mr. Lennon had not previously given television rights to his 
albums to anyone? 
A We hadn't discussed that. I merely said 


to Mr. Levy that John was signed exclusively to EMI. 


j 
i 
; 
| 
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Q Was there any discussion during the course of 
that! evening that the coming together settlement was kind 
of, you know, done away with and that there was a new deal 
replacing it? 

A There was no new deal. 

Q Was there any reference to the fact that the 
ing together settlement was finished with? 

A No, we never discussed that settlement. 

Q How did the evening break up? 

A Broke up with Mr. Levy saying"When are you 
leaving for London? Why aren't you on the plane?" 

And we left the Club Cavallero. 

Q As you were leaving the Club Cavallero or 
at any time during the course of the evening did you or Mr. 
Lennon say, it is 1 deal, or we have a deal? 

A No. 


Q When was the next time you saw Mr. 
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THE COURT: Let me ask you this, two things: 

In the discussion of EMI having rights was there any 
differentiation at all in the discussions between mail order 
rights and other rights, or between U.S. rights and European | 
rights, any specific breakdown by anybody about those sub- 
jects? 

THE WITNESS: Not at all, your Honor. 

THE COURT: Now, can you tell me why you 
particularly said EMI had the rights? Are you indicating 
you didn't mention Capitol? 

THE WITNESS: I mentioned that John's records 
were released in thethited States through Capitol or on -~- 
I am sorry, on the Apple label through Capitol but that you 
have got to go to the source because if EMI said no he -- 

THE COURT: No, I want to ask you -- 

THE WITNESS: This is what I said to Morris. 

THE COURT: All right. 

THE WITNESS: I said because if EMI says 
no, Capitol can't say yes. 

THE COURT: Wait a minute. You told Mr. Levy 


that Mr. Lennon's records were released on the Apple label. 


THE WITNESS: In the United States distributed | 


by Capitol. 


THE COURT: What else did you say? 
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Just give me that again. 

THE WITNESS: Ar that if EMI said no, 
it wouldn't make any difference what Capitol says. Because 
EMI was the owner of the exclusi. : rights to John's record- 
ings. 

THE COURT: Give me just a second. But that 
wasn't correct, was it? Capitol owned the exclusive 
rights to Mr. Lennon's recordings in the United States 
with those specific exceptions that we noted, whatever they 
meant. 


THE WITNESS: But EMI would have to -- Capitol 


was the distributor, EMI would have to consent to anything | 


that was done even by Capitol. There is a provision 
in the '69 agreement that says no rights can be assigned 
without the consent of EMI. So in the '69 agreement you 
needed the consent of EMI. 

THE COURT: You are saying to me that even 
Capitol couldn't assign any rights without the consent of 
EMI? 

THE WITNESS: That is correct. 

THE COURT: All right. 

THE WITNESS: No, that's the wrong one. 
Give me the ‘69 agreement. The Capitol-Apple '69 agree- 


ment. 
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THE COURT: Here it is (handing). 

THE WITNESS: It is this one. It is the 
manufacturing and distribution agreement. 

THE COURT: Oh, Capitol-Apple. You are 
C-2. C-2, that is right. 

THE WITNESS: On page 36, I believe. 

THE COURT: What paragraph? 

THE WITNESS: Paragraph No. 6. 

“Neither party may agsign this agreement nor 
any part thereof or rights thereunder to any person without 
the written consent of EMI except that Capitol and/or 
distributor may without such consent assign this agreement 
in toto to its shareholder or shareholders to a parent 
or subsidiary corporation or to any person a: quiring sub- 
stantially all of such assignor's assets but no assignment 
shall relieve such assignor of liability hereunder." 


THE COURT: All right. 


MR. BERGEN: May I just ask him one more question | 


your Honor? 


THE COURT: I would like to break for the 
afternoon. 


BY MR. BERGEN: 


Q Wasn't that in effect the same provision as the 


provision in the EMI-Apple license? 
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THE COURT: All right. We have had that 

testimony. 
A It is substantially the same. 

THE COURT: All right. Could you give me 
the case you cited, the Supreme Court case, Mr. Schurtman? 

MR. SCHURTMAN: Yes, your Honor. Do you 
want the citation of both cases? 

THE COURT:Yes, please. 


MR. PRETTYMAN: Could you rexd it out loud? 


MR. SCHURTMAN: Yes. The decision by Judge 


Duffy is 59 FRD, 644. The name of the case is 
American Optical Company, and the decision he relies on 
is Waterman v. McKenzie, 138 US. 252. 

MR. PRETTYMAN: 252? 

MR. SCHURTMAN: Yes. Do you want the 
unofficial citation? 

THE COURT: Are there any other cases you are 
relying on for this point? 

MR. SCHURTMAN: We have a number of cases, 
your Honor. We are just in the process of pulling them 
together. 

THE COURT: Well, why don't you pull those 
together and give me those tomorrow? 


MR. SCHURTMAN: All right, your Honor. 
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THE COURT: All right. 
10 o'clock tomorrow gentlemen. 


(Whereupon, an adjournment was taken 


to Priday, January 23, 1976, at 10:00 a.m.) 
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Big Seven Music Corporation, 
et al. 


Vv. 75 Civ. 
John Lennon, et al. 
New York, New York 


January 23, 1976 
10:15 a.m. 


(Trial resumed.) 


(In open court.) 

THE COURT: Good morning. 

MR. SCHURTMAN: Your Honor, may we call a short 
fact witness out of turn? 


MR. PRETTYMAN: Your Honor, first I have just a 


preliminary matter. You will recall yesterday on Exhibit B 


we had the original but we did not have a very clear copy. 
I now have clearer copies of Exhibit B and I would suggest 
in accordance with your Honor's suggestion that we sub- 
stitute this clearer copy for the one that was previously 
marked and which was very difficult to read. 

THE COURT:All right. That is fine. 

Then I wilt give you back Exhibit B-1l. This 
is the one that is presently under seal, and I think you 


had better keep custody of it, and I will take -- 
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will also be under seal because it does not have the -~ it 
has all the deletions gone. I mean it is -- 

THE COURT: Well, we will new allow Mr. -- 

MR. PRETTYMAN: It is an unexpurgated copy. 

THE COURT: Exhibit B is the expurgated 
version. 

MR. PRETTYMAN: Well, I am sorry then, this 
should be B-l because this is the unexpurgated. 


THE COURT: I am going to give you back 


Exhibit B-1 now. Now I don't want the unexpurgated 


version floating around loosely, and I think ycu had better 
keep custody of it. 

MR. PRETTYMAN: Right. 

THE COURT: Now, if you could then at your 
convenience give me a clear copy of Exhibit B which is 
the expurgated version I think that is the safest way 
to proceed. 

MR. PRETTYMAN: All right, fine, your Honor. 
Because I noticed that B-1 is actually fairly clear. 

THE COURT: Yes, it is. 

MR. PRETTYMAN: All right, then, I will see 
that this copy that I now have is expurgated and we will 
substitute that in due course. 
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All right, Mr. Schurtman. 

MR. SCHURTMAN: Yes. “I call Mr. Crocker. 
Mr. Crocker, will you take the witness stand. 


FRANKIE CROCKER, called as a witness 


on behalf of the plaintiffs, having been first duly 


sworn, testified as follows: 
DIRECT EXAMINATION 
BY MR. KANZER: 
Q Mr. Crocker, where do you reside? 
10 East End Avenue, New York. 
What is your occupation? 
Radio announcer. 
What station? 
WBLS. 
Where is that station located? 
801 Second Avenue. 
How long have you been a disc jockey? 


THE COURT: What is the name of the station 


THE WITNESS: WBLS. 


How long have you been a disc jockey? 


About ten to twelve years. 


Do you know Morris Levy? 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


Crocker-direct 

Yes, I do. 

How long have you known him? 

About eight years, I guess. 

MR. BERGEN: Your Honor, could we have the witness 
speak up a little bit? 

THE COURT: Yes. I will tell you, Mr. Crocker, 
it is very hard to hear in this room. Just speak so every- 
body in the courtroom can hear you and take your time. 

Q Is your relationship with -- 

MR. BERGEH: Excuse me, Mr. Kanzer. I didn't 
get the last answer. 

THE COURT: Let us have the reporter read it. 


(Read.) 


BY MR. KANZER: 

Q Is your relationship with Mr. Levy a business 
or a social one? 

A Both, I guess. 

Q Do you know John Lennon? 

A Yes, I do. 

Q How long have you known him? 


A About a year. I don't really know him, 


his acquaintance one night. 


Q Could you tell us when you first met Mr. eee 


| 


A At Club Cavallero about a year ago last 
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November, I guess. 

QO Could you tell us the circumstances under 
which you met Mr. Lennon? 

A I was out and I happened to be in the Club 


where Morris Levy and John Lennon were having dinner, and 


I joined them afterwards. I was introduced to John by Morri 


Levy. 
Q Do you recall approximately what time you 
joined Mr. Lennon and Mr. Levy? 


A 10 or 11 o'clock in the evening. 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


Crocker - direct 1150 
Q Was anybody else sitting with Mr. Levy and Mr. 
Lennon during the time that you were with them? 


A A young lady who was introduced to me as May 


Q As best as you can remember would you tell us 
what took place while you were sitting with Mr. Lennon, Mr. 
Levy and Miss Pana, telling who said what and to whom about 
what. 

A We were talking about music, music business. We 
were talking about a new album that John was doing. My 
understanding is that we had a joke about it because Morris 
was going to put the album out he was going to sell it on 
TV, I was going to have to pay $45 for it. 

MR. PRETTYMAN: Your Honor, could we -- the 
question was who said what to who and now we are into the 
kind of general -- 

THE COURT: All right, Mr. Crocker, we have had 
this situation with other witnesses. It makes a difference, 


or it may make a difference in this case exactly who said 


what, and as difficult as that may be to remember, just take 


your time and try to think back who it was that said dif- 
ferent things. 
Now, if you can't remember it in that fashion, 


tell us, you know, as you can remember. But try at first to 
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remember exactly who said what. 
Now, go back. 
A Morris told me that he was going to have an 
album out on John and it was going to deal with oldies. 


Q Was that statement made in Mr. Lennon's pre- 


A Yes. 

(9) Did Mr. Lennon at any time make any reference 
to the album to which you were referring? 

A 
to play the album on the air -- 

THE COURT: Wait a minute. When you say "we", 
was it Mr. Lennon speaking or you speaking or what? 

THE WITNESS: In this time John and I were 
talking to each other about an interview. I said I'd love 
to have an interview with him. I think it would be a coup 
in New York and I would like to hear more of it, or I would 
like to hear it and we would get together and do the inter- 


view. 


He gave me his telephone number and I was going | 


to call him about it. 


oO Did Mr. Lennon aqree to have you do a first 


interview with him? 


A I don't know if it was first, but he agreed tha 
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we were going to do an interview with the album. 


Q Now, durina the time when he referred to this 


album, did he refer to it in any particular way or 


describe what was on it or make any references to the album 

A Yes, he wuid Stand By Me was one of the cuts 
that was going to be on it. Be My Baby was the other one. 
And it was referred to as an album that would be sold on 
television and there wouldn't be any promotional copies, 
you would have to pay for it. And I quess it was generally! 
referred to as Mr. Levy's, Morris’ album. 


fe) Was there any discussio: 3 to when you might be 


able to hear any of the selections that would be on this 


album? 


A Yes, the next day. 
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Who said what about listening ::. the album? 

A I guess I had asked if they had an album with 
them, and they said no, and I could come up to Morris’ 
office the next day and hear it, which I did. 

‘@) Did Mr. Lennon ultimately aqive you an interview! 
on his album? 

A No. 

a) Have you ever done any interviews with other 
recording artists? 


A Yes, I do it frequently. 


(@) Could you give us the names of some of the 


artists whom you have interviewed on your radio station? 

MR. BERGEN: How is that relevant, your Honor? 

Objection. 

THE COURT: I don't really see that. 

MR. KANZER: I think your Honor, it is relevant! 
to the question of whether his station and his program | 
were once on which it is likely that Mr. Lennon would have 
been willina to give an interview. 

MR. BERGEN: Objection. I don't see how the 
fact that -- 


THE COURT: All right. Overruled. 


(a) Could you tell us some of the recording artists | 


whose interviews you have conducted on your station? 
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So many. Just about all. 
Rollin’ Stones, Fiton John, Aretha Franklin, 
Temptations. 
THE COURT: Okay, we got them. 
“AR. KANZER: I have no further questions. 
THE COURT: All riqht. 


Cross examine. 


CROSS EXAMINATION 
BY MR. BERGEN: 

Q Mr. Crocker, my name is James Bergen and I 
represent John Lennon and Harold Seider. 

How long did you say you have known Mr. Levy? 

A About eight years. 

9 And you say this is an association and a busines 
relationship? 

A Yes. 

Q When did this meeting or this time vou met John 
Lennon take place? 


A One niaht after I qot off in November last 


November when? 


1974 or five -- four. 


Q Prior to that time you met John Lennon and Mr. 


Levy, hov often did you see Mr. Lennon before that meetina? 
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A I happen uacae in one of the clubs that Morris 
Levy eats in, so maybe once, twice a week I have dinner in 
that club and 7 ‘would see Morris. 
Q fis that the Club Cavallero? 


A Yes, 


Q Are you a member of the Club Cavallero? 
A Yes, I am. 


THE COURT: You still eat there and you still 


see Mr. Levy about once or twice a week? 


THE WITNESS: If he is there. I go in there once 


or twice a week. If he's there I see him. | 


a) Since that time, how often have you seen “ir. Levy? 


A Not as frequently, because I'm livina nart of 
the time in California. 


How ahout during the early part of 1975, say the 


six months, how often did you see Mr.Levy. 
About once a week, I quess, twic2 a week. 


Did you qo un to his farm at all? 


Yes. 


How often? 


I have been up this farm about four, five times. | 
And would vou say that during the first six 
months of i975, you saw Mr. Levv on a fairly regular hasis? 


A I guess you could say that. 
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Q And when you went un to the farm, did you spend 
the whole weekend there? 
A Sometimes. 
Q In addition to beinac a radio announcer at 
WBLS, aren't you also the proqram director? 
A Yes, I am. 


And can vou tell us what the program director 


Sets schedules for disc jockeys, pick records -- 


MR. SCHURTMAN: Your Honor -- 

THE COURT: Wait a minute. 

fir. Schurtman? 

MR. SCHURTMAN: This is more in the nature of 
discovery, somewhat similar to when I was examinina the wit- | 
ness -- 

“R. BERGEN: I don't believe it was at all. 

He said he was a radio announcer and I asked him what else 
he did there. 

THE COURT: These questions are pointed un. 

I don't think anybody is wasting any time right now. 

MR. SCHURTMAN: All right. 

THE COURT: Okay. 

Can you tell us what a proqram direct does? 


Sets a nersonality for a radio station, hires 
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disc jeckeys, sets schedules, review commercials and pick 
music. 

Q Does the program director also pick the records 


that are played? 


A Yes. I said picks the music. 

a) Have you ever had any business dealings with 
Mr. Levy with resnect to whether any of Roulettes records 
are played on WBLS? 

A Would you say that again, please? 


MR. BERGEN: Would you repeat the question for 


the witness. pnlease. 


(Record read.) 


A Could you explain for me what vou mean by 
"business dealings" witn Mr. Levy? 

Q Have you ever played any of Roulette's records? 

A Yes, I have. 

Q Do you ever have any business meetings or any 


meetings with Mr. Levy or anybody from Roulette with respect 


to whether and what «.-lette records you will play on WBLS? 


i 
H 
i 
| 
j 
i 
| 
t 
| 
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| 
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| 
t 
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A Not with “r. Levy directly. Mr. Levy has | 
promotion people that send records out. | 
I have talked to him about records, but I! usually 

deal with -- what's his name? -- Phil Carl's brother, which) 
, 

is -- I don't remember his name. Joe Kolsky usually calls | 
| 
| 
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me and sends records. 

re) What type of a radio station is WRLS? 

A It's basically black music. 

fo) Rhythm and Blues? Is it that kind of a trade 
term for it? 

A Basically, in there. 

Q You said something about how the disc jockeys 
or the radio stations were going to have to pay for this 
record? 

A Yes. 


Q Isn't that a little unusual? 


A Yes, it is. That's why I thought it was a areat | 


Q You thought it was a qreat idea that the radio 
stations ‘vould have to play the record? 

A Yes. It would make news. 

Q In your experience as a disc jockey of ten to 
12 years, have you or any radio station you ever worked for 
ever paid for any record? 

A Yes. 

Q When? 

A I have manv times. 

Q I am talkino about paying for a record to play 


on the air. 
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Yes. I have had to buy records to play on the 


You mean the record companies won't give you a 
promotional copy? 
A No. I had to go and buy them. 
Q No, that isnot the question I asked you. 
Is it your testimony that the record companies 
won't give you a promotional copy for nothing? 
A Yes. Some companies will not give you them. 


depends on what the record is. 


Q During this evening at the Club Cavallero, can 
you tell me eeantiys as best you can recall today, what 
John Lennon said? 

A We talked about doing the interview. 

I said that I had admired them for a long time 
and I would reallv like to sit down and talk to them, I 
think it would be good for me and the station. 

He had said something to me about something I ha 
said on the radio maybe about five or six years ago, which 


surprised me because I didn't even known he knew I existed. 


- And we just started talking about music and dif-| 


ferent things and I guess whatever people talk about at a 


table after having dinner and drinking. 


Then we talked about that particular album, and 
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that was it, that it was great that disc jockevs were qoing 
to have to pay for them, there would be no promotion. 

fe) Who said that? 

A All of us did that were sitting there. It was 
just a discussion at the table. 

Q You mean you and Mr. Levy and Mr. Crocker and Ma 
Pang, you all said that. 

A Mr. Lennon. 


I don't know if May Pang did. I know that we 


MR. SCHURTMAN: Did vou leave out Mr. Lennon on 
purpose? 

MR. BERGEN: Do you have an objection or -- 

MR. SCHURTMAN: Yes, I do have an objection. If 
he is going to summarize the witness' testimony and 
deliberatelv leave out “Mr. Lennon's name, I object. 

THE COURT: All right. Let us ao back over that 
Mr. Bergen. 

This rea’*v isn't all that clear anvway. 

MR. BERGEN. That is all I am trying to do, 
your HOnor, is ciwcie ne coe 

THE COURT: Okay, let's get it clarified. 


Q Can you tell me again, “Mr. Crocker -- you have 


been kind of general about what was said -- tell me exactlv 
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what you recall John Lennon saying about this interview, 
about the album. 
A When Morris was talkina about the album, he told 

me the concept of the album, he was qoing to sell it -- 

THE COURT: You are saying Mr. Levy? 

THE WITNESS: Mr. Levy was going to sell the 
album via TV, radio, I guess; that there were qoing to be 
no promotional copies. 


At that point everybody laughed, because I 


do the interview, even vou are going to have to pay for it 
so you got to give me a check," because I said if I was 
goina to do an interview with John I would like to do it 
like I do with all big starts, I like to plav the whole 
album, and I thought at the time that the album -- and I 


said this -- that the album, it would be easy to do it beca 


| 
| 

laughed, and he says, "Even you, even though you are aoing ; 
| 
{ 


because the tunes had been recorded before, they were oldies,| 
| 


most of wnich were recorded bv black artists. | 
| 
| 
H 


And John said he would do it, we would have the 


| 
interview. When we talked about the album, we talked -- | 
| 
| 


we referred to it as Morris' album. 


| 
I don't remember what the name of the album was. 


MR. PRETTYMAN: I object. 


When you say "we" who referred to it as Morris' 
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John, myself -- 

What did John Lennon say on that -- 

THE COURT: Let him finish. You asked him who 
referred to it as Levy's album and he started to answer. 


Who referred to this as Levy's album? 


THE WITNESS: John and myself and Morris. The 


three of us was in the conversation. 


Q What exactlyd you recall John Lennon saying 
on that subject? 

A That he would do the interview, and he gave me 
a telephone number to call him. 

Q What did he say about this being Mr. Levv's 
album? 


A That's what we referred to the album as, Mr. 


Levy's -- "the album I'm doing with Mr. Levv." 
Q Mr. Crocker, I asked you, what did Mr. Lennon 


say on that point? 


A He said, "The album I am doing with Mr. Levy 


or Morris' album." 


THE COURT: You may not like the answer but he 


answering you. 
MR. BFRGEN: He keeps sayina "we" and I want him! 


to answer. 
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THF COURT: I disaqree with vou. He has aot 
to tell it the way he recalls. 
Let us have this read back, the last three or 
four questions. 


(Record read.) 


MR. BERGEN: I have no further questions of 


this witness. 


THE COURT: Anv other questions? 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. NY. — 791-1020 


gtbr 1 Crocker~-cross 
CROSS EXAMINATION 
BY MR. PRETTYMAN: 
Q Did he refer to Morris as Mr. Levy through- 


out the evening or was it just in connection with this one 


conversation? 


A Would you say that again, please? 
THE COURT: I don't understand that question. 
Q In your last answer you stated "The album 
I'm doing with Mr. Levy," and I am asking you whether he 
consistently mferred to Mr. Levy as Mr. Levy throughout the 
evening or whether he sometimes referred to him as Morris. 
A I think it was both. 


Q And not Mr. Levy? 


A It was both, Morris and Mr. Levy. That's what 
I call him too. 
Q I see. 


Sometimes you refer to him as Mr. Levy, some- 


times as Morris? 

A Yes. 

Q Can you give us any idea what time during 
the month of November 1974 this was? That is, was it 
during the early part, the middle part or the late part? 

A I ccald only guess that it was someplace 


early to middle part. 
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Q And did you call Mr. Lennon? He gave you 


his telephone number. Did you call him? 
A Yes. 
Q Did you ask him to do the interview? 


A I never spoke to him. I spoke to lady's voice, 


it could have been a service, it could have been someone else, 


it could have been May Pang. I don't know who it was. 


How long after the November meeting did you 


Probably the same week. 


And did you leave a message for him to call 


A Yes, I did. 

Q Did you leave the message that it was because 
you wanted him to appear on the program? 

A I may have: stated that. I don't remember. 

And you got no call back from anybody? 
Or I think when I called -- 

because I called the second time, that call was returned, 
I wasn't there, somebody else called. I don't remember. 


Q Do you know who returned the call the second 


No, I don't. 


What was the message that was left, 
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Mr. Lennon called? 


A It wasn't a message for me. I got the message 


when I called back the second time. I called more than 
once. 

Q And what was the message that you got when you 
called back the second time? 

A "I think your call was returned," because I 
called, someone else answered, either a service or a young 
lady, and I left a message and I think -- I think John was 
sleeping or something at the time. 

I said, "Would you have him get back to me?" 

And I was going to talk to him about when 
we could do it. And I think I called back another time, 
"we tried to call you and you weren't in," or something 
like that. 

Q Was that a third call or -- 

A No, that was the second time. 

Q And you got no call back? 

A No, not after that. 

Q Do you know May Pang's voice? Could it have 
been May Pang on the phone who was talking to you? 

A It could have been. 

Q In the discussion about your paying for the 


album, was this a kind of joking reference by Mr. Levy to 
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the effect that "This record is so good we will even make 
you pay for it,” or was it a discussion of a plan which 
apparently had already been made actually to make disc 
jockeys pay for this? Do you recall? 

A I think the way it was explained to me is 
that not only that disc jockeys would have to pay for it, 
but I think it would raise some clammer in the trade that 
an album like this would have to be paid for by radio 


stations, because I think it is something that every program 


director or disc jockey would want to have right away, 


would want to be first with or whatever, but you'd have 
to pay fer it. 
Q My question is really related more to 
when it first came up. 
Did it come up in a kind of jocular or 
amusing fashion or did it come up as something which had 
already been decided upon? 


A it seemed like something it was decided 


Q It was part of a definite plan that had been 
settled upon? 

A Yes, yes. 

Q Have you. gone over this incident with Mr. Levy 


since it occurred and since this lawsuit has been filed? 
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Yes, I have. 
And have you spoken to him on a number of 
occasions about it? 
A I think twice, three times. 
Q Were his lawyers present? 
Once. 
And was that in his office? 
No, it wasn't. It was at the club. 
Which one of his lawyers was present? 
This one (indicating). 
Mr. Kanzer? 
Yes. 


Was the meeting arranged in advance to go over 


A Yes. They told me they wanted me to look over my 


i 


deposition again. 
over your deposition? 
Something I had signed, I had written 
You had signed something under oath? 
A I don't know if it was under oath, but I did 
sign something. 


Q May I see that, please? Do you have it with 
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MR .KANZER: Yes (handing). 

.@) And was the time that you spoke to Mr. Levy 
about your testimony before or after that meeting at the 
Club Cavallero with his attorney? 

A It was several months ago. I guess a month 
ago or so. 

(0) But was it before or after the meeting at the 
Club Cavallero with his attorney? 

A Before. 

Q Before? In other words, you spoke to him 


first alone and then you later had a meeting at the Club? 


A He called me on the telephone and told me what was 


i 


going on and asked me to come intecause I was sitting at 
the table, he said he was having some problems and would 
I do this for him, because I didn't want to come to court. 
I was out of town. So I gave him that. 
Then they said you are going to have to come to 

court, so -- I received a subpoena a couvle of weeks ago 
to come to court, so I came back from California. 

Q And would you just tell us very briefly what — 
Mr. Levy told you abext the dispute? 

A That there was some dispute with another record 
company and himself and he said, "I put a lot of time 


into the album and I am going to lose it and I'd appreciate 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


1170 
gtbr 7 Crocker-cross 


it if you would, you know, tell your side of the story." 
He said, "You don't have to do anything, 
just come in and tell the truth about what you heard." 
Q And you then went over with him as you have 
today what you were going to say? 
A No, I didn't. 
I gave that to his attorney several months ago. 
Who actually prepared this affidavit? 
I don't know. 
Q I mean, did you sit down -- 


A I said it -- I told this attorney, my side of 


it, he asked me what I overheard, I said it and he wrote 


it down, so I guess it -as him that wrote it down. 


9 And then he came back to you with the written 


A And then I read it over and I said it was 
the truth as far as I knew and I signed it. 

Q Did you make any changes in it after you read 
it over? 

A No, because at first I -- I left town, 
I think, afterwards. I didn't make any changes in it. 
But I didn't sign it at first. 

Q Pardon me? 


A I didn't sign it at first because I wasn't 
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here and I came back. 


Q But after the first time you saw it in written 


form, did you make any changes before you ultimately signed 


it? 

Not that I remember, no. 

MR. PRETTYMAN: May I have one second, your 
Honor, because I haven't seen this before? 

THE COURT: Sure. 

(Pause. ) 

Q I note in paragraph 5 of this affidavit, Mr. 
Crocker, you say, and I am quoting, "Mr. Levy jokingly 
said the album would be so successful that he won't give 
free copies even to radio stations, he would make them buy 
the album at $4.98 each if they wanted to play it on the 
air." 

Does that refresh your recollection as to 
whether the discussion about paying for it was a joking or 
jocular suggestion or whether it was part of a serious 
plan that had already been decided upon? 

A Well, my interpretation of it that you can 
joke about something that is already a plan or the truth. 

I think it was -- when I say jokingly is 
because I laughed, because it is something you don't 


ordinarily do on a big album like this. 
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MR. PRETTYMAN: Just, again, one moment, your 


(Pause.) 

MR. PRETTYMAN: I have no further questions. 
THE COURT: All right. 

MR. SCHURTMAN: Your Honor, may we have the 


affidavit that was used to cross examine Mr. Crocker marked 


for identification. 
THE COURT: Yes, you can have it marked, but 
in your redirect if you want to. 
Mr. Grumbach. 
CROSS EXAMINATION 
BY *°. GRUMBACH: 


Q Mr. Crocker, how would you describe this 


evening? Was it an evening in which people sat around a 


table and a lot of drinks? Would you call it a drinking 
evening? 

A No. 

Q Can you remember how many drinks people had 
while you were there? 

A About, yes. 

Q Excuse me? 

Yes, I can. Ican. 


I don't drink that heavily, so I would 
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How about the other people? 
Let me finish my answer. 
I don't drink that heavily, so if someone was 
drinking that heavily I would have left. 

Q Did you close up the place around 4 o'clock 
in the morning? 

A Around 3, 3:30. 

Q Will you tell me about your visit to Mr. Levy's 
office the day after or perhaps the same -- was it later in 
the day of the morning that you left the Club Cavallero that 
you went to see Mr. Levy? 

A Yes. 


Q Can you tell me how you heard the album? 


A I went into the office to hear it, find out what! 


was on it, because I had planned -- 


Q I am not asking you why, I asked you how you 


I went up to the office and listened to it. 
Yes. Who played it? 

Mr. Levy did. 

Tell me how he did that. 

He played it on a tane. 

What kind of a tapne? 


Recorded tape. 
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Do you remember the size of the reels? 


A No, I don't. 


Q You testified at the beginning that you had a 
business and an association relation with Mr. Levy? 

A Yes. 

Q Can you tell me precisely what business 
relations you had with Mr. Levy or with any of his companies? 

A The business is at one time I might see | 
Mr. Levy and Mr. Levy will talk about music or records, 
tell me to call Joe or he was hot on a record and he 
thought the record was going to make it. 

Socially we didn't discuss music, we didn't 


discuss business at all. 


Q But did you ever have any business transactions 


of any kind with Mr. Levy or any of his companies or anyone 


who you knew to be acting for Mr. Levy? 
A No business transactions, only that they asked me 
to play their records, give me their records. 
Q No financial transactions? 
A No. 
MR. GRUMBACH: I have no other questions, 
your Honor. 
THE COURT: Do you have anvthing more, 


Mr. Schurtman? 
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MR. KANZER: No questions. 

I would just like to have this marked for 
identification. 

All right, we won't even bother, unless someone 
else wants. 


THE COURT: It hasn't really been used. 


All right. Will you step down, Mr. Crocker. Thank you. 


(Witness excused.) . 
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THE COURT: All right. Now do we resume 


MR. BERGEN: Yes, your Honor. 

THE COURT: All right. 
HOWARD SEIDER. resumed. 
DIRECT EXAMINATION (Continued) 


BY MR. BERGEN: 


Q Mr. Seider, I believe that we left off yester- 


day, we had finished with the October 8th meeting. 


THE COURT: I wonder if -- I don't think 
yesterday you questioned Mr. Seider about any discussion 
he had with Mr. Graham about the issuance of Walls and 
Bridges. Maybe you did but -- 

MR. BERGEN: No, I didn't, your Honor. 

COURT: Would you go into that, please? 

MR. BERGEN: Allright, fine. 

Q Mr. Seider, do you recall any discussions you 
had with Michael Graham about the recording and release 
of the Wails and Bridges album? And if you couid place 
the time ,please. 

A I believe I did. And it was some time in 
the fall of ‘74. I don't know the exact date. 

THE COURT: What was said? 


Can you tell us what was said? I am sorry. 


SOUTHERN DISTRICT COURT REPORTERS. US COURTHOUSE 
FOLEY SQUARE, NEW YORK. NY. — 791-1020 


1177 
Seider-direct 


A I don't recall any specific words other than 
the fact that Michael commented on the fact that the Walls and 
Bridges album only had Ya Ya on it. 


Q And do you recall what you said in resvonse to 


A My recollection is that -- I honestly don't 
recall other than probably just to comment about why 
it didn't have it. I mean it didn't have more than the 
Ya Ya composition on it. 

Q Do you recall any discussion with Mr. Graham 
at any time about the Spector tapes and their disappearance 
and their retrieval? 

A Yes. Again, no specific dates at all. I am 
generally in telephonic communication with Mr. Graham quite 
often as we discuss many of Mr. Lennon's matters and in 
connection with his recordings, in connection with his-- 
with the Beatles' settlement, Mr. Graham is working in 
connection with that. 

Q Do you recall anything about any of 
these conversations that you had with Mr. Graham with resvect 
to the Spector tanes? 

A I related to him the fact of -- Michael was 


also interested in John's recording career and his records, 


and he would ask me how things were going. And I am sure 
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that I recounted to him, my recollection is at some point 

I recounted to him the Spector situation, and then the prob- 
lems of the recording, the problems of trying to qet back 
the album, the efforts to get back the album, the efforts 
that were made and the general difficulties that we encountered 
with Spector. 


THE COURT: Well, what I am interested in is 


| 


this: Mr. Graham testified that he had a conversation with you 
about whether the issuance of Walls and Bridges would 
affect, or breach, or whater it was, the settlement agree~ 
ment, vou know, that 1973 litigation. 

Do you recall such a conversation? 

THE WITNESS: I believe we did discuss it, your 
Honor, but we never used the word breach. Just the fact 
of -- 

THE COURT: I didn't mean to indicate that. 

THE WITNESS: I am sorry. Yes. I mean the 
fact of John didn't have three songs in the Walls and 
Bridges album. 


THE COURT: And you discussed that with Mr. 


THE WITNESS: That is correct. 
And I said that John had put on the Ya Ya 


composition in his attempt to comply with that particular 
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settlement agreement. 

THE COURT: Well, how did that comply with the 
settlement agreement that required three songs? 

THE WITNESS: WE11, again we had always under- 
stood at the time that the settlement agreement was 
entered into, and this is again one of the reasons why we 
had recommended to John the resolution of the infringement 
act, because John was at the time preparing, or had under -- 
had begun it, what I would call the Spector recording, 
and I remember Michael had come, he had sent me some papers, 
I had given John a copy of the catalog, or a list of songs 
that were in the Big Seven music catalog, and I had shown 
them to John, seen if there were any songs in it which 
would be helpful -- which John could record on that. 


Because John is -- in my dealings with John he doesn't, he will 


not record a song that he doesn't like just to satisfy 


somebody's requirement. And I remember the fact of, he 
looked over the thing and he saw Angel Baby and hesaid it's 
fine, he didn't mind recording You Can't Catch Me because 

he always like the song and we had discussed the song 

Ya Ya, but again John is -- it is subject to change. And 

so we couldn't commit, and he didn't want to be committed 

to any particular songs other than the fact that when we made 


the settlement we told John that he had to commit to 
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“You Can't Catch Me.’ 

THE COURT: Well, look, Mr. Seider, I started 
out asking you if you remember, and Mr. Bergen asked you 
if you remember a conversation with Mr. Graham on the 
question of whether the issuance of Walls and Bridges had 
one song and not three songs of Mr. Levy's, how that would 
affect the settlement agreement. 


Now, do you recall such a conversation or 


A I know that Michael and I discussed it but 
I can't recall what I said. 

THE COURT: Well, was anybody interested in 
complying with that settlement avtreement or was it just 
forgotten? 

THE WITNESS: No, your Honor, we were interested 
in complying. 

THE COURT: All right. And who was in charge 
of complying with that settlement agreement? 

THE WITNESS: When John recorded Walls and 
Bridges I reminded him because he had written the songs 
for the Walls and Bridges album and I had remindei him, and 
he had laid down ten tracks and I reminded him of the fact 
that we had the Bia Seven settlement, anc he said he has 


the sonas down there and he wasn't going to -- couldn't put 


SOUTMERN DISTRICT COURT REPORTERS US. COURTHOUSE 
FOLEY SQUARE. NEW YORK NY = 91-1020 


cmbr 6 Seider-direct i181] 
on any additional sonqs, three additional songs to make 

it -- to comply with that. He didn't have the time on the 
album, or certain words to that effect. And he put 

down the Ya Ya track. 

THE COURT: Well, when you say you reminded 
him, did you suggest that he put three songs of Mr. Levy's 
on Walls and Bridges? 

THE WITNESS: I told him about the settlement, 
your Honor. I have never told John Lennon, and it would 
be presumption of me, I am sorry, to tell John Lennon 
what to put on an album. 

THE COURT: All right. Now let us go back. 
The thing that I don't understand, Mr. Seider, is this: 
were the lawyer who had negotiated with Mr. Levy the 
settlement of that litigation, were you not? 

THE WITNESS: If I may correct vour Honor 

THE COURT: All right. 

WITNESS: I am a lawyer by training. 

COURT: Right. 

WITNESS: I am licensed in New York. 
I did not act as Mr. Lennon's lawyer. 


THE COURT: All right. You were a repre- 


sentative of his and you spoke to Mr. Levy. 


THE WITNESS: That is correct. 
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THE COURT: And we have this letter agreement 
that was worked out. 
THE WITNESS: That is correct. 
THE COURT: One of the few things in this case 
in writing, right? 


THE WITNESS: That is correct. | 


THE COURT: Okay. Now I am interested in knowing. 


if you can tell me whether you or Mr. Lennon or somebody 

else was taking some responsibility in seeing that that settle- 
ment agreement got carried out and if any changes or adjust- | 
ments had to be made,seeing that Mr. Levy was informed of 

it. Was anybody doing that or wasn't anybody doing 

that? 

THE WITNESS: I did not speak with Mr. Levy 
prior to the -- some telephone call -- 

THE COURT: Was anybody -- I mean was anybody 
responsible in seeing that that settlement agreement was 
carried out? 

THE WITNESS: I believe I was, and I believe we 
attempted to carry out the settlement agreement, I reminded 
Mr. Lennon cf the Levy settlement agreement during tha 
Beatle negotiations in July when a sort of a heads of 
agreement were initialed -- 


THE COURT: That was in late 1974, is that 
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THE WITNESS: No, this is something else. In 
July of 1974, in mid July. I think some time around 
the 15th -- somewneres around the 20th, 24th or thereabouts, 
your Honor. The Beatle -- there were meetings, ' ~"e 
meetings or Beatle settlement meetings in New York, and a 
sort of heads of agreement outlining the ultimate settlement 
which was then embodied in the much more elaborate form 
at the end, in December of 1974, was initialed by the 
four advisors to the Beatles. As part of those dis- 


cussions at those meetings, and i remember it was very 


late at night, it was one of the jast points, we had had very 


heated and extensive disputes, and I insisted that the -- 
that Appi.e agree to license to Mr. Levy's firm the 
required non-Beatle masters as provided for under the 
agreement. 

THF COURT: All right. 

Now if oyou would focus with me on the phase 
of the agreement requiring Mr. Lennon to record, You Can't 
Catch Me, and two other songs of Morris Levy's, will you 
focus on that with me? 

THE WITNESS: Yes. 

THE COURT: All right. Now, can I see the 


document, the letter agreement, Exhibit 11 or 12, or 


SOUTHERN DISTRICT COUKT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK, N.Y. —- 791-1020 


cmbr 9 Seider-direct 
whatever it is? 


MR. BERGEN: Your Honor, may I ask him 


couple of questions? I think I can clarify this. 


THE COURT: Just a moment. Now, as you well 
know this letter of October 30, 1973, Exhibit 12, says 
that Mr. Lennon will record three compositions of Big “even 
on your next album. Right? 

THE WITNESS: That is correct, your Honor. 

THE COURT: All right. Now, as it turned out 
the next album was Walls and Bridges, is that right? 

THE WITNESS: My understanding at the time -- 

THE COUT: Please let me just question you and 
you answer my questions. 

The next album that came out to the public was 
Walls and Bridges, is that right? 

THE WITNESS: That is correct. 

THE COURT: And Mr. Graham has testified 
that he had a discussion or so with you about whether 
that would create any problem about the settlement agree- 
ment. 

THE WITNESS: That is right. 

THE COURT: Do you recall in general that there | 
was such a discussion? 


THE WITNESS: That is correct. - 
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THE COURT: All right. And he has testifiea | 
that he and maybe you felt that it would be okay if the 
album containing the Spector tapes came out as soon as possible 
with three songs even though it did not -- it was not liter- 


ally the next .lbum. 


THE WITNESS: That is correct. 


| 
| 
| 
| 
' 
| 
| 
} 
i 
} 
i 
| 


THE COURT: All ight. Now I have got a very | 
simple question to you, and that is: Was there any discussibn 
of letting Mr. Levy know about this at the time in order 
to avoid a flap about it? 

THE WITNESS: I don't recall. I do know, 
your Honor, that I think in the conversation that Imay 
have had with Mr. Krasilovsky, he said that he had been 
aware of the Spector problem. 

Mr. Krasilovsky was Mr. Morris Levy's lawyer, 
or Big Seven's lawyer, and I seem to recall -- it could 
be maybe Phil Kahl had mentioned at the October 8th meet- 
ing that he had svoken to Marty Michat, who was Phil Spector’s 
lawyer and he may have been aware of what was going on, of the 
problem with Spector. It was again quite common. The 
music business is a small gossiny type of business, your 
Honor, and people know what is going on, and we had made 
efforts to -- at least I had made efforts to retrieve the 


tapes. And it was either -- I think Krasilovsky said he 
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remembered, that he was aware of that problem. 

I think Kahl may have mentioned that he had 
spoken to Michat, this was at the October 8th meeting, about 
the problem of Spector having disappeared with the tapes 
and the efforts to retrieve the tapes, et cetera. But I 
did not call Mr. Levy and say,"Mr. Levy, we have got a 


problem,we are coming out with another album, we are not coming 


out with this particular album." Because John had | 


Started the album, I believe some time at the beginning, or the 


first couple of weeks in July, and he works very quickly 
andas soon as he finishes the album he would like it 

out. And the album came out. We were trying to get the 
album out because I think Ringo was coming out with an 
album and some other artists and you always try to get into 
the marketplace before the deluge. 

THE COURT: I can't understand. In other words, 
you have a letter which says things in plain language. 
Would you explain to me why when you knew that three songs 
would not be coming out in the next album, why you did not 
get Mr. Levy's consent or waiver or something down in black 


and white to avoid confusion about it? 
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album came out at the end of Sentember. T did not nartici- 


| 

| 

THE WLITNPSS: Your Nonor, the Walls and Rridaes | 
| 

| 


{ 
i 


pate, and I do not involve mvself in “tr. Lennon's recordings, 
In fact, at the time T — not in New York, T was in Cali- | 
fornia, so I don't knov vhat Mr. lennon vas recordina. I 
would be in telephone communication with him, or “Mav Pana, 
and I remember having said to Join we have -- this is at 

the end, to remind hir of the Ria Seven settlement. And T 
believe then he put on a -- p:t down ten tracks and he then 


put down the Ya Ya track. 


But I did not call “ir. Levy to tell him that we 


not have three tracks of Biq Seven songs on the Walls 
Bridges album, which was coming out. I didn't even know | 
release date of the “lalls and Bridaes album. TI don't 


involved in that area. 


COURT: All riqht, “Mr. Bergen, qo ahead. 


* . . t 
a) Mr. Seider, wasn't it the understandina of everv-+ 


i 


i 


one tnat the album referrec to in the Spector settlement, 
I mean in the settlement of the Come ‘Together lawsuit was 
aoing to be the Spector oldies album? 

MR. SCHURTMAN: TT object to the form. 

THE  CAaUPT- Sustained. 


Vhat was the understanding of the narties 
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respect to what was qoing to be “Mr. Lennon's next album? 
THE WITNESS: YT vill sustain an objection to 
that. That isn't a proper question. 
MR. SCHURTMAI: Twill o»bject. Continuing 


objection. 


a) Was the Spector oldies album, or the Lennon- 


spector album that was heing recorded in “ctober and Nover- 
over of 1973 an album of old rock and roll songs? 

A Yes. 

») And were the tnree songs in the Come Together 
settlement old rock and roll sonqs? 

A That's correct. 

9 And vas the Walls and Bridaes album an album of 
Mr. Lennon's own comnositions? 

A That's correct. 

@) Would the old rock and roll sonas have fit into 
taat tyne of an aloum? 

WR. SCHURTMAN: T object. TI don't taink this 
witness is qualified to answer that. They did put Ya Ya on 
tae album. 

THE COURT: Yes. If don't think this is very -- 
I will allow it but I den't think it means very much. ‘hat 
I am gettino at, I mean it seems te me, ane T will just 


express myself right here and now in a tentative wav, chat 
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we have a lawsuit that his arisen from some common aarden 

. . . . | 

variety failure of veonle to pnt things on pieces of naner. 

Now I think, you know, ve wouldn't have to be sittina around | 

in court "ith teams of Lawvers and file cabinets of documents 
| 


if a few elementary precautions 1ad been taken along certain. 
paths. | 

In the first place I cannot uncerstand when vou 
nave qot a settlement aareement and a lot of money involved 
in tnat settlement agreement, I cannot understand when it 
came time to put out the next album and the next album dian'{ 
have three records it would have been the simplest thing in 
tne vorld to simply send a letter aqreement to “Mr. Levy and 
said, in order te avoid confusion, would you consent to 


amendina tiis aareement to provide that the three sons are 


to be contained in such and such. 


At tne verv least there vas an onportmnity for con 


fusion if no clarification was enteredc into. ‘Jot only was 

that not done, nohnody called Levy, which I cannot understand, 
Now, of course when ve come alonq to this Storer 

2 trina ve nave the same vattern. “Ne now have a lawsuit, 

an eliavorate array of evidence, terrinvly involved evidence, 


se nonpody sothered to reduce the taina to a niece of 


-- vou know, a 2en or tyvnewriter. And 
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who loses or who wins I don't know but T cannot understand 


business practice like this. “yen we come alona, we have 


further confusion at the end of the story which is astoundin 


| 
| 
| 
: 


to me, I don't know whether there was an aareement on Actoher 
| 
8 or not. | 


I naven't heard ail the evidence. But let's take 
the defendants' side of the case and assume there wasn't. 
Yell, that means that there was still a settlement in effect 


Did the defense complv with the settlement? No. 


Then the rock and roll album comes out and they 
at the last minute delete one of the songs. Aqain, not 
bothering to ask ‘ir. Levy if this, vou know, is okay or let 
him know. 

I don't understand doing business like this. And 
all this does is create lots of vork for lavvers and yuioes; | 
and wiat we have is a whole elaborate array of litiaation 
which is the result of the kind of snafou that T maiht 
enaace in, you know, in dealings with mv friend across the 
street, but not in solemn business transactions involving 
hundreds of thousands of dollars. I don't understand it. 

“MR. BINGEN: Well, vour Honor, mav I just be 
neard on that point? 

First of all it is our position -- 


mit COURT: It seems to me anybody, whether its 
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Jonn Lennon or “tr. Seider or “Ir. Levv or whoever manaqe 
to keep their obliaations and keen them in order keen 
them in writing and avoide these snafus. 

AR. BERGEN: It is our vosition that there waren'e 
hundreds of thousands of dollars involved in the Coming 
Together settlement. 

Secondly, the only snafu was the fact that ‘fr. 
Spector disanveared with the tanes and I admit that Mr. Levy | 
was not told that the next album was not aoing to he a rock 


and roll album. But first of all as far as the October 3 


meeting, it is our contention there was nothing to reduce 


| 


to writina that nicht. There was no aareement. And the last 


point -- 


| 
} 
THE COURT: Well that's “ir. Levy's responsibility. 


MP. 3° RGEN: And the last point -- 


| 
| 
THE COURT: ‘what we have, we have a nattern on | 
| 
both sides. We are not hearing this lawsuit here solelv | 
because of the confusion cf one partv. We have it hecause 
potn sides were careless in their recording of the vaver 
work and we have ant to sort it out and aet this lawsuit 
Gispesed of but I just wanted to let vou knov that's the 
reason for my question, “‘'r. Seider. 


I understand, your Honor. 


THE COURT: I think it was reallv -- these thindg 
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lead to gatherinas like this in Court. Now, let's qo on. 
MR. BRPGFN: T just want to respond to the nae 
point where you said we just deleted the one sonc, verv kind | 
of cavallerilv. That was about a week after Mr. Levv had | 
very cavallerilv told us that he was aoing to put out the 
album, you know, come nell or hiqh water. I am going to do 
it and after he had heen told by “Mr. Seider in a face-to- 
face meeting vou don't have a deal, after he went ahead -- 


THE COURT: Did that relieve you of not comnlving 


i 
| 
\ 
i 


the agreement that you thought was still in effect? 


| 
i 
| 
| 
| 


MR. BERGEN: Well, at that point Mr. Lennon -- 
THD COURT: What was your nosition, that “r. 


had his deal? 


MR. BERGEN: No. No, but at that point Mr. 

Lennon after reviewing the tapes decided that he did not 
feel from an artistic standpoint that he could pvut Andel 
Baby on that track. And since Capitol was trying to put “ne 
album out before Mr. Levy got his album out, or at least 

to be in the market place at the same tire there wasn't 

time to qc back into the studio and record another 3ia Seven. 
3sona just like there wasn't time to do the normal joh that 
Mr. Lennon does on the album, the alum jacket, the commer- 


cial and everthing else. 


THE COURT: Well, that's not much of an explana- 
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All right, let's «an. 

BY "IR. BERGEN: 
Q After the %ctober 8 meeting, ‘Ir. Seider, when 

was the next time you saw “ir. Levy? 

On October the %th, the next 

And where was that? 

At Club Cavallero. 

Was this at a hirthday narty for “tr. Lennon? 

That's correct. 


Did you discuss anv business vith “ir. Levv that 


No, I did not. 


Was anythina said about what had been discussed 


at tne October 8th evenina? 


I believe my only conversation with “ir. Levy was) 


just to sav hello to him and TI didn't srend anv portion of 
the evening with him. Sat at a rather large table vith 
a lot of people. 
2 ‘hen was the next time you snore to “ir. Levy? 
MNetooer Ith? 
T had telenhone conversations with him durina 
NYetover. I remember one conversation tovards the end of 


lctober. T nhac atone back to Los Anaeles and T had received 
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a vhone cell from im saving thit he had spoken to Alan 
Klein and Alan Klein said there was an exclusion in the pie 
tract and we did not need LMI's consent. And I said, what 
are you talking about? Ue says there's a mail order. And 
I said, but shit, that's the club riqhts and it's a “exican 
standoff, and Alan is wronq. And Morris said, okav, %oobv, 
and then he just -- he ‘unq up. 

9 Do you recall whether in November vou had any 
conversation with Mr. Lennon about Mr. Klein? 

A I think it was sometime -- I was in New York, 
I pelieve and I had qotten a prone call from John and he 
said tiat he had been to see Alan, Alan Klein, and that Alan) 
said that there was a -- ve didn't need EMI's consent. 

Jonn said that Alan had told him that he didn't 


need EZ:1I's consent to put the television packaae out, and 


| 
| 
| 
i 


because of this mail order exclusion. I told Jonn that Alan 


1 


was wrong, tnere was no such exclusion, and if there had | 
ever been such an exclusion Alan would have used it to his 
advantage. 

I just read, “r. Reraen, I had said somethina 


pack in my conversationwith Levy on that Alan Klein situa- | 
tion. I nad asked “Mr. Levy not to talk to “r. Klein because | 


tlein was in litiqaation -- 


THE COURT: ‘hen did you tell -- 
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“TSS: This vas sometime at the end of 
Netober. He i:ad called me. I was in California and he 
called me 

THE COURT: ‘That was the other conversation vou 
mentioned before? 

THE JITHI That's correct, your Honor. 

THE COURT: And you told Levy not -- 

THE (\IITNESS: I told Levy not to talk to Klein. 
That he was aware of the fact that Klein and the Beatles and 
Lennon were in litiqation, that Klein was, I believe, not 
terribly rappy with me because I now was advising John, and 
that Klein would »e a spoiler and a troublemaker and please 
don't talk to Alan. 

I also had conversations with Levy, telephone 
conversation wit: Levy prior to my conversation with “fr. 
Lennon. 

BY MR. BERGEN: 
Woat took place in those conversations? 
nN Basically ‘torr‘s would call and sav have you 
spoke to FMI vet? 


I saii no, “orris, I am not coing to speak to 


BET until John tas laid down the basic transaction and it's 


too premature. 


Anvtniina else in those conversations that vou 
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can recall? 


Were you speaking to Mr. Levv, vou know, more th 


| 
| 
| 
A I* vou can cive me some iates, “r. Rergen. 
. 


just .ik .ce a month during Y%etober and "lovember? 
| 
A I spoke to him on occasions between sometime in | 
October -- in %ctober and until the next time that I met 
him, which was acain the -- I had seen him at the Sergeant 
Pepper opening, which was on a Sunday, I think that was 
the L7th of November, andthen ft had seen him either the Leth | 
or the 19th, but I nad spoken to him before that time on the | 
telephone. 
9 Now, did vou learn that at some point in November 
“My, Lenaon nad finished the basic tracks on the alhum? 
I learned -- ves. 
And do you recall when that was? 
It must have been in mi. -November at sometime. 
Sometime in mid-November. 


o Do you recall the next time you met with ‘ir. 


I met with him on November 18 or 19. Either the | 
Monday or Tuesday after the Sergeant Pepner openinc. I had 
come to New York -- 


THE COUeET: Seraennt Penner onenina was when? 


THE WITIFSS: I ».elieve it was Sundav, November 
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fan ® 


the L7th. I think. Th was at the Reaconi. And Mr. Levy 
had called Mr. “ennon's office to see if he could qet 


tickets to the opening and TI helieve “r. Levy was at the oper~ 


i 


} 


ina. I remember waving tu him at the oneninc. | 


9 What was thenurnose of this meetina with “r. 


A Well, I told “orris that I was coming in. T was 
coming in to meet with Graham and Dolqenos in connection 
with the review of some of the drafts of the Beatles' 
settlement. As I said nefore, like aheads of agreement were | 
initialed in July and then the full papers were circulated 
and we had gotten a set of the papers and we were meetina 


to review those papers nrevaratorv to a sitting down with 


all of the other Beatles advissrs at the meetina to finalize | 


the Beatles settlement. 

THe COURT: Can we take a hreak 
finished with your Anaiae? 

THE “TITNESS: I will finish after. 


THE COURT: All riaht. We will take 4 break. 


(Recess.) 
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THE COURT: All riaht. 
Mr. Bergen, ao ahead. 
BY MR. BERGEN: 

Q I think youvere leading up to this meeting with 
Mr. Levy ba November 18 or 19, and T asked vou what was the 
purpose of that meetina. 

A Well, I had snoken to Levv and I remember he 
had called me vrior to that meeting and he had gotten infor-| 
mation about the fact that Apple was lookina to sell off its | 
deleted records. This is the Apnle non-Beatle cataloque. 

The existing distribution arrancement for the 
Apple non-Beatle cataloque had expired and Apple had a larae | 
inventory of unsold records and we were lcokina -- the 
Rents people were looking -- this is Anple California, your 
Honor -- were looking to dispose of that. t 

In addition -- and ‘fr. Levy had called hecause 
one of his companies is something called, I believe, Promo 
Records, which is what we call in the business the cut out 
records business or schlock merchandise bus: 1ess, and also 
he had asked about the fact that United Artists, with whom 
I was associated, was plannina to return unde. another 
aocreement a certain number of albums called Let It Be, which | 


United Artists nad released and distributed as the movie 


sotad track album, which was referred to in the September 1, | 
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1969 Anple-Capitol aqreement. 

Morris asked for a list of the inventory and to 
be considered. And T said I was not handling it, that 
“ichael Graham vas Nandling it and that “tichael and myself 
ere planning to come to New York from where we lived and 
that I would aet a list for him and deliver it to him. 

And we agreed that we ‘vould meet at the Club 
Cavallero. ‘le made an appointment for dinner. 


And I went over to Club Cavallero, I helieve it 


was @ither “Monday or Tuesday after the Sergeant Penner onen- | 


inc, which was the 18th or the 19th, and I went there with 
“icnael Graham. 


9 was there anv other reason for this meetina? 


mean, nad vou planned to discuss anything else with Mr. Levy? 


A Morris also said that ve can discus “he EMT 
Situation, because he wants to know had I snoken to FMI, 
and I said I hadn't spoken to then as vet. 

a) “ry. Seider, did vou and “tr. Grahar qo to the 
Club Cavallero tonether? 

A Yes. 


Do vou recall annroximatelv when vou arrived 


eidqdht or 8:39, somewheres in that 
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How lona were vu there? 


About an hour or so, an hour and a half tons. 


An@ you had dinner? 


We had dinner there. 

Q Can you describe from the moment vou walked into 
the club what took place and who said what to whom ari try 
to identify the different people? 

A Well, I remember that I came into the club, but 
I couldn't get in pass the bar. 

As you walk in there is a bar on the left-hand 
side and I conldn't oet pass the ar hecause I didn't 
have a jacket and I was given a jacket from tne check room. 

“Michael and I proceeded and we sat down. I 
believe “Mr. Levv was at the table. And we ordered dinner. 

Durina the course of dinner, this is while we 
ate, we discussed and we primarily -- when we sat down 
Morris said to me, "Have you called EMT?" 

I said no. 

He savs, "Well, Jonn has laid down the tracks, 
and don't vou think you onaht to call FEMI now?" 

I said, "Okay, I'll set in touch with EMT if 

has finished the tracks.” 
I said, "But, “lorris, ‘what are vou looking for? 


can I sav te EMI?" 
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And he started to sav that this was a qreat 
idea, this is a qreat television package, it is a wav of 
Salvaging the Spector tanes, "MI can qet the monev. 
saic, “But ‘yhat are you prenared to aive them? 
What do vou make?" 
And IT started to explore with him various 
possibilities. 
I resember askina aim, "Would vou consider a 
joint ventura?” 
And at one point -- he said in resnonse to that, 
he said, "I would vita John, but not with mt.” 
T asked him about territory, and he said, "The 


world,” 


IT said, ‘'T doubt that FMT vould ever vant to 


consent to that, because after all, they own the riahts and 
why snould they qive you the world for something that the 
already own?’ 

Ane he said, ““Ye'i, he would he sad with the 
U.S., sut e vould like to participate in the foreion." 

I asked him abont how long a time he had in 
and 1 reremper he said -- 

Excuse me. 

“Now lona a time far what? 


I'm sorrv. Now lana a time of the ridht to 
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release the records from these tanes he was thinking 
about. 

He says -- at first he said in perpetuity, ard 


Well, that's nonsense," o7 something to that 


I said, “Would vcu consider a lesser veriod?” 

He said, "Look, I would like at least :en vears, | 
but if you nave to take five from them, I wiil take five.” 

We discussed or -- I don't know who initiated 


the discussion of the -- I'm sorry. I think it was in the 


| 
context of ne said a joint venture with John. And T saia, | 
| 


"Well, how much do vou make, vecause if it 15 a joint venture 


with John vou divide the provists 50/5%. 

Q Before you get to that, was there 
about TV mail orders and how that worked? 

A well, at some point ‘lichael started to ask 
Morris how mail order works. And then "forris qot into the 
dynamics of mail order. I was somewhat familiar with it as a 
result of some past exrerience in this »usiness. 

And “Morris had indicated to ‘lichael in resnonse 
to nis question that it is avout four to six weeks, and he 
went througi the step taat -- he said it's a four to six 
week period in different aeoqraphical lcs tions, snecific 


territory areas, devendin? uron response, .61 40 on to the 
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next one or you cut it off in the shorter rneriod and then 
you go on to retail fulfillment. 

T rememer that was the first time that “orris 
Nad used the word retail fulfillment. 

And then we got to -- at some noint we aot to a 
discussion of tie monev, and I think, acain, as T said hefora, 
I think it was in thie context of the jcint venture. | 

Morris said he aot between a dollar and $2. 

iticniael was asking him some questions insofar 


as, you know, In the retail fulfillment, wiat do vou nav? 


I mean, waat do tne advertisinna costs come out to?" 


‘Norris indicated that it vas about 25 ver cent 


or a dollar and a auarter and -- 

of what? 

per cent of the retail vrice. 

also sot ~-- at that narticular point “Morris 
Said ie thougit taat at 4.9% retail list price would be 
appropriate, »ecause if there were only aoino to be 16 trackg, 
a sincle disc, tiat most TY packages sold for that narticular 
Mrice aS a 4.99%. 

Where did the fianure of the 16 tracks come from? 


R3ecause John had recorded 16 or -- 15 or 164 


Was there any mention at this noint -- strike 
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Go ahead. 
A Well, »ack in October they had been discussing 
15 or 16 tracks, again, because of the time element. 
Morris, when he vas discussing hack in Netober 
the number of tracks that normallv qo on a TV packace, 
generally qo, he had spoken about 20 and that's how the 


discussion arose with the timina and the timina effecting 


the quality of the tapes =~ the qualitv of the record, et 
cetera. 


I believe Michael asked him about -- 


} 
9 When I interrupted you you were talkina about as 


advertising being 25 percent of this 4.98. 
A 4.98 price. 

“Norris was sneaking about the retail fulfillment 
and he said in retail fulfillment they tai.2 about a dollar 
and a half vrofit. 

2) Who is "they"? 
A The retail fulfillment centers. 

I did not need elaboration on it, I think 
Michael may have asked him what were retail fulfillment 
centers; and he ansvered the Woolco's and the K-Mart 
stores and food stores, thinas like that, because -- okay. 


So “orris had said, "I aet between a ‘dollar and 
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And I said -- and I did some anick mathematics 
in my head, anc if vou take a $4.98 vrice and vou take a 
$4.98, von take a dollar and a quarter off for advertising, 
vou take off a dollar and a half for retail fulfillment and 
you take off $2, there is nothing left. 

THE COURT: “What is that aqain? 

THE VIITNESS: Tf vou take off a dollar and a 
nalf for tne retail fulfillment centers and vou take off a 
dollar and a quarter for advertising and he has a profit of 
between a dollar and $2, then there is nothing left over. 

So at that noint ve asked “Morris to let's walk 
throudh ti numbers. 

THE COURT: ‘Wait a minute. 


Go over that. 


$4.98 less a dollar and a half for retail ful- 


fillment, less a dollar and a quarter for advertisina? 
THE “SITNESS: Yes, 
COURT: Anvtiina else? 
THT TITNrSS: He said he has between a dollar 
and * profit. 
Ana I auickly remember doind in ~y head, it's 
cookoo. If you take frum $4.93, if vou take a dollar and a 


aal*® and a doliar an‘? a cvvarter ani a dollar minimum vrofit 
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I think you have $3.75 in terms of Lhese outside 


familiar with the manufacturing convriaht 


costs, AF of M. These are thineas I normallv ac through in 


analvzing deals on behalf of UA and T've alwavs had a feeling 


that, you know, basically your basic costs ex-artist, 
witholut the artist, are ahonut anvwhere from 89 cents un, 
aqain, manufacturing costs. 

And in my discussion with Morris, he started 
writing down the figures because I[ asked him to walk enraont: 


the fiaures, tne oressing costs are between -- 
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THE COURT: In other words, you thoucht of these 
costs and you discussed them with Mr. Levy? 
TH WITNESS: That is correct. 


THE COURT: All right. What did you sav about 


those costs? 


THE WITNESS: What we did was, I said, 


"Well, let's walk through the figures." 

And I remember we took the 4.98 price and we 
then constructed the various variables that enter into the 
coming down to a profit situation. - 

So we deducted the manufacturing and jacket 
costs, which we agreed would be in the area of about 
55 cents, we discussed the advertising copyright mechanical 
royalties which we, for purvoses of discussion, kept in 
the area of 24 cents, we discussed the AFM, the American 
Federa.ion of Musicians' costs, which is about 1-1/2 percent 
of the retail list price, and that comes out to about six 
cents if you factor in,your Honor -- factor in the AF of M. 
In their contract it has a packaging allowance, what they 
call free goods, so although it is not a true 1-1/2 vercent 
you factor it down and it is a little less, and we estimated 
that and we said six cents. 

Then I said, "Well, what about freight?" 


He said, “What about freiaht?" 
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I said at UA we generally put in a three 
percent freight factor, so that came out about 15 cents 
for freight. 

That left -- 


Q How much did that leave? 


A I seem to remember $1.23 left over, and I said 


to Morris, "If you take a dollar, then I have 23 cents left 


for John.” 


THE COURT:I am sorry. 


You started with the 4.98, of course? 

THE WITNESS: 4.98, that is correct. 

THE COURT: Then you took out -- 

THE WITNESS: Take out the dollar and a 
quarter for the advertising. 

THE COURT: A dollar and a half for retail 
fulfillment? 

THE WITNESS: That is correct. 

THE COURT: Then you take out 55 cents for 
manufacturing and jacket, right? 

THE WITNESS: That is correct. 

THE COURT: 24 cents royalties, right? 

THE WITNESS: That is correct. Those were 
figures that we agreed to use. They weren't necessarily 


what it actually would be, but we used it. 
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THR COURT: All right. All riaqht. 


THE WITNESS: Because I was trying to make a 


point to Morris that there would be nothirg really left over. 


THE COURT: Let me get these figures. 

Then AMF cost six cents? 

THE WITNESS: Yes, I think we used the figure 
six cents. 

THE COURT: Then freight 15 cents? 

THE WITNESS: That is correct. 

THE COURT: Let me just add it up. 


That leaves $3 , leaving 1.23 out of the 


THE WITNESS: That is correct. 

THE COURT: Is that about where you were? 

THE WITNESS: Yes. 

THE COURT: What was your discussion? 

THE WITNESS: I said to Morris, "If you take a 
dollar, there is certainly nothing left for John." 

I said to Levy at thattime, and that was my 
recollection of the only discussion that we had with regard 
to John's royalty, I said, "I believe John's royalty is ered 
12 percent," and I said, “We have the Spector problem," be- 
cause Svector -- and I mentioned to Levy that Spector was 


getting 3 percent as a producer ro,4ity which would be shared 


we 
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between EMI and Lennon -- 


THE COURT: Wait a minute. I am not with 


You said you believed that Mr. Lennon's 
royalty is about 12 percent? 

THE WITNESS: It's about 12 percent. 

THE COURT: What was said after that? 

THE WITNESS: Then I said we also have the 
Spector royalty which had to be paid -- 

Q Can you explain what that was, please? 

A In order to get back the Spector tapes -- 
and I remember spewing at some point to Marty Michat 
about this in my efforts to get it back -- 

f9) Mr. Michat is Mr. Spector's lawyer? 

A That is correct. At least at the time. 

I said I would be willing, because Marry 
had said, "Well, what about a royalty to Phil?" 

I said, "Look, whatever Richard Perry had 
gotten on the Ringo album, I'd be satisfied on behalf of 
John with regard to Phil.” 


Richard Perry is a producer? 


Richard Perry is a producer and he had produced | 


had produced the album called Ringo. 


So that producer's roy'lty was just kind of 
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being used as a quideline by you? 
A Yes. 
At the time that I nad spoken to Marty, 
I didn't even know what the Richard Perry agreement was, 
but I figured if it was good enough for Richard Perry 
it was good enough for Phil Spector. 
Q So you explained to Mr. Levy what the Spector 
royalty was? 
A That is correct. 
And I said it is borne 50 percent by EMI 
and 50 vercent by John. 
And at the time of that meeting we had gctten 
I think the papers had i:sen signed. Some drafts had been 
I had seen drafts of the agreement, so I was aware of what 
that particular arrangement was, because it was sent to me 
for approval and also for transmission to John for his 
Signature. 
Q Are you talking about the Spector -- 
A This is the Spector--EMJ royalty agreement. 
Q Was that Spector royalty discussed at all on 
October 8th? 
A No. 
Q Okay, will you continue, please. 
A Then I said, "And what's EMI going to get out 
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of this?" 

I said, "Look, EMI spent over $200,000 or 
approximately $200,000 on this." And I had been aware 
of what EMI was expected because I had asked Vaughn Burdick 
to keep me advised periodically as to what the record pate 
were on John's albums, not deameeur ty -- not merely with 
respect to this particular album, beina the rock and roll -- 
I mean, being this oldies album, but also with regard to the 
Walls and Bri’ges album. 

THE COURT: Let me just get this clear. 

By the time of your meeting at the Club in late | 
November, you had in hadn the Spector-EMI myalty agreement, 
is that correct? Had that been finished? 

THE WITNESS: The drafts had been going back 
le ga: “I had seen some of the drafts because they 


are submitted to me for review and it was out for 


signature. I believe it was signed around that time or that. 


John had signed the papers at that time. 


THE COURT: But the terms had been agreed 


THE WITNESS: The terms had been agreed. 
Part cf the problem on that, your Honor, is 
that the receiver of the Beatle partnership had to be a 


party te that agreement, too. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. - 791-1620 


Seider-direct 


| 
THE COURT: I am not clear what the significance) 
| 


of the Svector royalty would be. 

Is this something that EMI and Lennon would have | 
to pay out of what they made? 

THE WITNESS: That is correct. That is 
correct. 

The agreement provided that each would share 
50 percent of that three percent royalty. 

THE COURT: Go back, if you would: What, if 
anything, did you say to Mr. Levy about this Spector royalty 
thing? 

: THE WITNESS: I just commented on the fact 
that there was -- that it's cuckoo out of 23 cents John 
would have to take care of, A, EMI; B, Spector; there would 
be nothing left for him. 

THE COURT: Okav, go ahead. 

Q What did Mr. Levy say in response to that? 

A Mr. Levy didn't say anvthing because he 
wanted -- he was more concerned -- I mean, he kept saying, 
"Go to EMI and talk to them and find out what they are 
willing to do." 

Q Was there any discussion by Mr. Levy that he 
would reduce some Of tne figures or reduce his profit? 


A No, except that Michael, in reviewing the 
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figures -- Levy was jotting downthe figures and we were 


just going over it and Michael had said to him, “Well, 


doesn't the advertising costs go down with the more units you 


sell? It's a variable factor, it is not a fixed cost 
as such, so that the per unit" -- 
Morris said, "Yeah, it did," but he got off 
the subject. 
Q How did the meeting finally wind up? 
A The meeting ended up with Morris saying, 
"Well, get in touch with EMI." 
I said, "Yeah, I will get in touch with them 


as soon as I can." 


And what happened was at some point during this 


conversation I remember somebody had come over and said 
that the gentleman was waiting at the bar -- 

Q What gentleman was this? 

A A man-- Morris had said earlier, I believe, 
that some man was coming, one of his people was coming to 
get the list of what I call the delete inventory, the cut- 
out inventory. 

When I had gotten to the restaurant I realized 
that I hadn't brought the papers with me, because I had 
prepared a schedule of the various titles of the non- 


Beatle inventory. 
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Then after the meeting with Morris beqan to 
break up, this other guy came over and we went back to 
the Marshall, Bratter office, where I had had the panpaer, 
and both Michael, myself and this other gentleman went 
back to the Marshall; Bratter office. 
Q Did you and Mi Graham discuss this meeting with, 
Mr. Levy when you got back to the Marshall, Bratter office? 
A Yes, I did, because when we went back I 
realized that I hadn't Laken Levy's paper.: I seemt recall 
that I took the paper from Levy -- he had given me the 
paper, you know, and I had put it in the jacket -- in the 
pocket of the jacket that I was wearing and when I returned 
the jacket to the hatcheck verson I left the vapver there. 
And so when Michael and I had gotten back 
to the office and we had given these delete inventory 
papers over to Levy's representative, we sat down and 


Michael wanted to reconstruct the figures and I looked at 


it and he used the word "mail" and I remember striking cut 


the word “mail" and I said that is a three percent 
freight factor,15 cents or so.” 

Q _ Mr. Seider, I show you Defendants’ Exhibit 
GGGG, and ask you~ if that is the paper yaiuhave just been 
referring to (handing). 


A That is correct. 
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Q And is that viece of paper where Mr. Graham 


reconstructed the figures? 
A That is correct. 


That is my hands -itin, ere it says the 


word “freight.” 


(Continued on next page.) 
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THE COURT: What is the number of that again, 
Mr. Bergen? 
MR. BERGEN: Ovadruple G,your Honor. 
THE COURT: All riqht. 

c@] At any point during this meetine did Mr. Levy 
say to you, we have already got 4 deal? 

A No. 

Q Did you:call EMI at some point? 

A Yes, I did. 

0 When? 

A I called EMI some time toward the end of 
November. I remember the dav after the meetina with Levy, 
I had come into the office and I had gotten a messaqe 
that Levy had called and before I even returned the call 
I think he had called in again and he wanted to know did 
I call Len Wood at EMI and I said no, ! hadn't but I will 
get around to it. I am not sure if I -- that day I placed 
a call to Len Wood, but I remember speaking to -~- calling 
EMI some time at the end of November, and Len wasn't in and 
I asked to k2 transferred to Malcolm Brown and I 
asked Malcolm, ! said to Malcolm I would like to talk to 
Len Wood. 

I didn't get any return calls from Len Wood 


but I do remember speaking to Len Wood. It was either the 
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very end of November or some time in the early part of 
December. I snoke to Len. 

Q Who is Malcolm Brown? 

A Malcolm Brown is -- I understand him to be head 
of business affairs. He is a lawyer, or solicitor employed 
by EMI who I had been familiar with, and I think he may have 
been head of business affairs. 

Q Now what was the discussion that you and Mr. 
Wood had in this telephone call? 

A Well, I hadm@lled Len and I said to Len t'd 
like to talk to him about the marketing of the next Lennon 
album that he was recording, that we were planning to put 
out. 

And I think Len said, could it wait until 

he getsto America or words to that effect. And he said that 
he was planning to come over some time in December and 
I said. yes, I guess it could because it would be much 
easier for a face-to-face meeting with him. And he said he 
would be over some time in December and he would let me 
know. 

Q Did you tell Mr. Levy about any of these 


telephone calls? 


A I svoke with Levy after I had spoken with Wood; | 


I had mentioned to Levy, because Levy was calling me pretty | 
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often, and he mentioned to Levy my efforts to get in touch 
with Wood and that he hadn't returned mv calls and then when 
I had spoken to Wood I remember having mentioned to Levy, 

I said I had spoken to Lennon and Lennon gaid he was coming 
over to the United States. And then I found out that 

Len couldn't come over, his plans had changed. I remember 
Levy called me some time, I think it was the very early 

part of December and he said that -- 

THE COURT: You are just goina a2 little fast. 

THE WITNESS: I am sorry. 

THE COURT: You renorted to Mr. Levy that you 
had a discussion in which Mr. Wood said he was coming to the 
United States? 

THE WITNESS: That is correct. 

THE COURT: And then you sav that Mr. Wood's 
plans changed? 

THE WITNESS: That is correct. Or Mr. Wood 
thought that he was coming to the United States. 

THE COURT: All right. Then did vou hear 
at some point that he wasn't coming? 

THE WITNESS: Yes. I don't know whether I had 


spoken to Lennor or I fceund out from Malcolm. I seem to 


recall thatI found out from Malcolm that his plans had changed 


that he wasn't comina. 
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THE COURT: And then did you then talk to Mr. 


THF WITNESS: I spoke with Levy and I think -- 


I think about that time, I seemto recall a conversation 


with Levy and he said that a friend cf his, Larry 


Uttal, who is the president of a comnary called Private 
Stock Records, was going to England and would be seeing 
Len Wood and could Larry Uttal be of assistance. And I 
said no, I didn't want anybody involved in this, it wasn't 
Uttal's problem and it wasn't Uttal's place to talk to 
Len Wood. 

THE COURT: But vou did report to Levy that 
Wood was not coming to the Urited States? 

THE WITNESS: That is correct. 

THE COURT: All right. Just take it up 
from there. 

A This was some time in December, during the 
first or second week of December, your Honor. I believe 
he said, I think that he said he was going down to Florida -* 
-- MR. PRETTYMAN: Excuse me, your Honor. 

Do you want him to repeat the Uttal -- 
THE COURT: No. 
MR. PRETTYMAN: It wasn't clear. 


THE COURT: Through the conversation about 
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Uttal. Go ahead. 
A And I don't recall having any conversations with 
Levy from some time during the second week in December 
until I saw Levy down in Florida. 
Q Could we qo back a lit .t¢ bit, please, before 
you get to that? What were you prima::iy involved in 
during this veriod of time in December? 
A Well, in December meetings were scheduled 
for December the 16th, I believe, or 15th or 16th, for 
the finalization and the signina of the Beatles' settlement 
papers, and we were all meeting at the Plaza Hotel. 
Q Here in New York City? 
A Here in New York Citv. The advisors to 


the respective Beatles, former Beatles, their lawyers, lawyers 


for the Apple overation in the United States and in England, | 


accountants were all going to be -- and I had come in from 
California where I was residing to attend to those meetings 
and those meeings took place during the week of the 16th. 
I am not sure exactly what date I came in from California. 
I know it was before the weekend because I remember going 
up to Mr. Dolgenos' house on the Sunday before the 
meetings. 

Q Now, do you recall having a conversation, 


with anybody from Capitol around this time? 
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A I had gotten a telephone call in California | 
from Ruppert Perry, who I believe was involved in the A and a 
activities or marking activities, or he was the EMI liaison | 
with Capitol in the United States. and I didn't return | 
his call because I think he called me in California, my 
office in California called me and told me that he had 
callec -- 
THE COURT: You heard, had word of this while 
you were in New York? 
THE WITNESS: In New York, that is correct. 
MR. PRETTYMAN: Can we say where this was? 
THE WITNESS: I had gotten the message, I 
believe, during the week of the B-atles' meetings. 
Q _ Which was -- 
A The week of tne 16th. If the 16th is a 
Monday -- whatever that Monday was in '74. And I called 
Perry, I don't recall the exact date, but [ remember the 
message was from my office was that he was leaving town 
by a certain date, I don't know the exact date, and 
I should get in touch with him before he left town. 
And I called Perry and he said that he will be asked by 
Len Wood to talk to me because if it was in relation 
to the merketing of John's next album I should speak to him. 


And I said to Perry that I was involved at the present time, 
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I couldn't discuss it with him on the telenhone because 


| 
} 
i 


1 was involved with the settlement negotiations, finalization, 


cpi that L woul i aet in touch with him after, or we would be 
in touch with others after I had gotten back to California 
whi-h I thought would be the end of the month, by the 

end of the month. 

9) Can you tell us,just give vs an estimate of how | 
lor- these eatles' settlement neaotiations had been going on 
les. aq up to these meetings in December of 1974? 

A I think ever since the termination from Klein. 

I remember there were some meetings in London in July of 
1973 and meet $s in October of '73 and they just -- they 
were over almos®. a year and a half, two-year period. 

QoQ | Did you tell Mr. Levy about this telephone 
conversation you had with Mr. Perry? 

A No, I didn't because I wasn't in communication 
with him, with Levy until I had seen him down in Florida. 

Q All right. Now when did vou next see Mr. Levy? 

A I saw him down in Florida. 1 had gone down 
to Florida to see Mr. Lennon. 

Q Do you recali when you went to Florida? 

A tt was the day after Christmas. It was a 
Thursday, I think it was the 26th of December. 


0 Ana where in Florida did you ao? 
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Orlando. I think it is Orlando. Wherever 
Disney World -- the Florida Disney operation. 
Q Why did yo: go to Orlando? 
A Bhe Beatle papers were scheduled for signature, 
I think on the -- some time in -- for that week, I think on 


the 18th or thereabouts and I think it wasthe 18th, and 


Neen ees “rene cnc CA OL LOL L OO D 


Jonn said that he didn't want to sign the papers. They 


were all ready for signature and John said he didn't want 


to sign the papers, he wanted to think about the papers. 


And so the papers weren't signed. 

Q Did the other Beatles arrive in New York for the 
signing? 

A ‘Paul McCartney was in town, George Harris 


was in town and Ringo was in, I believe in London. 


mene enemies at et aneaemimiteninmanantiattie 


Q Okay, so you went to Florida , to Orlando? 

A To Orlando. 

Q What was the purpose of going to Florida? 

A To review the papers, the settlement papers 
with John. A set of settlement papers had been 
given to John. He had gone down to Florida with Julian, 
I believe on Sunday. 

Q Who else went with Mr. Lennon? 

A I believe May Pang went with Mr. Lennon. 


And he had fiown down to Florida and we had sent down to 
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Florida because we didn't have a set of papers ready, 


I believe we dispatched it down, that is my recollection, 


we dispatched a set of papers down, a set of the settlement 
papers for John to review by himself down to Florida. And 
it was agreed that I wotid come down to Florida and meet with] | 
him to answer any questions he might have. 

Q When did you arrive in Orlando? 

A I aiscived in Orlando on Thursday afternoon. 
Thursday afternoon on the 26th. 

Q Did you see Mr. Lennon that night? 

A I saw him that night for dinner. He was 
staying at a different hetel. I stayed at the Dutch Inn. 

(@) Where was he staying? 

A He wasstaying in Disney World or Disney Land 
in Orlando. I think he was staying at the Tiki Polynesian 


Village in the Disney World or Disney Land and he was 


staying there and I was staying at a hotel which was outside: 


the Disney complex. 

(@) Did you see Mr. Levy and Mr. Lennon on that 
evening? 

A Yes, i ~~ thaty shi.red adjoining rooms, I seem 
to recall. Or he -~ I remember when I walked in and levy 
wasn't there when I walked in, he was in the other room, 


and had been sleeping because I remember, and he had walked 
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in after I had been with Mr. Lennon for a period of time. 


I seem to remember one of the kids -- somebody had one of 
those rubber masks that you put on your head, funny face and 
Mr. Levy came in, he had just gotten upand we exchanged 
pleasantries and we went out to eat. 


Did you talk any business with Mr. Levy that 
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9 Did you svend some time with “tr. Lennon reviewin 
these Beatles contracts that vou had sent down? 
came down on Thursday afternoon, Thursday 
night we went out for dinner, we vere joined bv a friend 
of ‘fav Pana's who lives in Florida, in Orlando. 
We had dinner, we then valked around the Sidney 
World complex. iv the time we finished un Lennon was tited, | 
the kids were tired, and I went back to my hotel: this 
frieni of “lay Pana's drove me back to my hotel. 
an sorrv Tt then met with “ir. Lennon the fol- 
lovina day, T met -- I met them for lunch in one of the 
restaurants. 
seem to recall it's some modernistic building, | 
and T met him for lunch and after lunch “PR. Lennon and 
I, I believe we cabbed hack because I had come bv cab, we 


cabbed ack to my place at the Dutch Inn, and we sat in mv 


hotel room and we revieved * tr. Lennon beaan to ask me 


certain questions about the agreements and I answered, 
responded to those questions -- 

This was Friday the 27th? 

That's correct. 

tow, hov lona did you snend vith 
reviewing these agreements? 


hnoy we started after lunch so T have to 
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assume some place after 2 o'clock of thereabouts, because T 


may have met them about 1? o'clock. 


9) Did you review them, the aqreements, with him 
right throuch the niqht? 

A No, no, because about 5 o'clock or so, some- 
wheres in that area because I know it was still light out- 
side, Mr. Levy and May Pang, Mr. Levy's son, Adam, and 
Julian came py to pick us up, to pick Mr. Lennon and myself 
up. 


And we drove back to West Palm Beach and we 


arrived in West Palm Beach that evening. T then went with 


“Mr. Lennon and Julian and “ay Pang to the anartment that 
they were occunpving and we sat down and we chatted and we 
discussed maybe for a half an hour or so, not a very long 
period of time, whatever questions he had with respect to 
the settlement papers. ‘ly recollection is that we had 
dinner, or we nad some food in the apartment itself. ‘“e 
didn't go out for dinner. 
Q Did you have dinner with Mr. Levy that niaht? 

No, I don't believe -- 

Did you see™Mr. Levy that niqht? 

Jo, I don't recall seeing ‘tr. Levy until the 
next morning. 


Now, did vou review these pavers, the S8eatles' 
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lement papers with “Mr. Lennon the next day? 
In Saturdav? 
Yes. 
No, TI did not. 
When did you see ‘Ir. Levv the next dav? 
I remember getting un earlv and TI remember that 


strolled along the beach, I came hack and they were 


Sitting py the cabana and the cabana as vou walk throudy 


door of this narticular hotel, and there was a cabana 


on tne riaht and IT saw Lou Garlick ane -- 
Wnen nad vou planned to leave Palm Beach? 
I was scneduled to leave ahout noon time. 
Did vou have a conversation with “r. Levy? 
T snoke with “ir. Levy shortly Sefore T left. 
we au sat around the canana, we Just chatting about 
different thinas, and “tr. Levv me aside and he said, 
nave [© spoken to Lyn Wood? And 
Where did he call vou aside? 
well, ne says I would like to sneak to vou. And 
T said fine and ‘ve walked over to the side of thie pool. And 
ae asxed me if I ‘1ad snoken to Lyn ‘iood ani Tt said, “wo, I -- 
{farm not sure 1f I mentioned my telephone call ‘vith respect 
to Ruvert Perry, but I expressed -- I remember expressing to 


Said to ir. Lew’, T am qettina very pessimistic, 
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very, very vessimistic that DNI would consent to any form 

of arranaement, because the oldies seem to he coming back,or 
seer to ve still happening. And I remember I think I cited 


the Carpenters had a record out called Please, “ir. Postman. 


9 Wao are the Carnenters? 


A The Carpenters are a mnrother and sister singing 
team, and they Sana an old -~- one of the old songs, Piease, 
Mr. Postman, a very famous sonq. So I expressed to him my 
pessimism. 

9d What else was said? 

A I think ‘ir. Levy may have said to me, qee, T 
nope EMI consents because I don't want to sue John Lennon. 

9 And what did you say in resnonse to that? 


I aave no response to that. 


Was anything further said about what would happen 


I said I was aoing back to New York and T vould 
touch with the FMI neonle. 
o Did vou say anything about talkina to any»ody 
from Capitol? 
A Jell I -- I don't -- IT am not sure, ‘tr. S3eraen. 
T am not sure. I don't recollect anv srecific words. 


You say vou left Palm Beach at approximatelv 
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aA Yes. I had a noon plane. T think T had a 
l o'clock plane, I am sorrv. T left about noon time. 
Where did vou ao from Palm Reach? 
I vent back to New York, it was a Saturday niaht, 
I arrived Saturiav niaht or late Saturd-yv afternoon. I went 
to my apartment in “New Yor: and T hae scheduled with 
: while I vas down in Florida, he vas cominda back 
from Tlorida, wecause one of the things that I told “fr. 
Lennon, that ve tad discusse’, that I had discussed vith him, 
is the fact that “r. Nicholas Yaker, one of the Annle lawver4 
from iingland, was coming to ‘lew York. In fact mav verv 
sll uave »een in ‘iev York for tie nurnoses of witnessina 
'r. Lennon's signature to the documents. ‘nd -- 
Had the other Heatles already sianed the aaree- 
nents? 
\ What hapnened was that “feCartneyv sianed a set of 
papers and Harrison signed a set of navers in New York anda 
set of napers ‘rere sianed bv “r. Pinan Starr in Mnaland, 


Narriszon and “leCartney sianed the same set of 


Tne papers ‘rere then -- and lennon didn't sian, 
naners vere broudit to Fnaland. Stookey sicned the vaners, 


haker came bacx ri Raker broucdht the navers over to John's 


apartment on tre m Raker at the Plaza ‘fotel on Sundav 
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the 29th, he was scheduled to ao hack on the 30th, we met 


John late that evenina at John's studio and Joi.a sianed the 


or aad polaroid pictures taken of him siqning the napers. 


papers. I remember he took a pole -- took polaroid pictures | 
| 
| 


Q Was there any provision in the Reatles' settlement 

i 

aqreement coverina the licensing of these ncn-Beatles' 

masters to Biq Seven? | 

| 

A Yes, there was. There was a snecific resolution | 
coverina the licensina of certain non-Seatle-Anple masters. 

tle nad had primarilv to that resolution we had -- I remember | 


havina televhone conversations ‘vith Neal Aspinol and Nichola 


} 


Baker. ‘Ileal Asninol was an Anple emmloyee in Fnaland, and t 
had indicated to the Apple neople the various Apnle non- 
Beatle masters which I thoudht might be anod for a TV -- 

for use in a TV package. I remember that T had included as 
part of that schedule Billy Preston masters and there was 
some objection from Georae 'Narrison's representatives to the 
inclusion of anv Billy Preston masters. 

And so they were deleted. And then -- 

“Mr. Seider, I show vou a document that has been-- 
that is now »beina marked -- as Defendants’ Exhibit 
identification and I ask vou if you have ever seen 
(Handing). 


“MP. BORGTN: I am sorrv, I don't have another 
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copy to give to the plal:t ©*s, vour Honor. T will let them) 


look at it richt away. 
looks like an abstract of certain resolu- 

tions, there vere a series of resolutions of Anple Corns, 
uimited. 

e) Is Uxhibit Ch marked for identification -- cr, 
I am sorry, marked for identification -- CE, is that the 
resolution coverina the licensing of these non-‘Xeatle 
masters? 

That's correct. That aqave the anthorityv to “fr. 
wuennon to license the masters, certain of the non-Reatle 
masters. Although the settlerent aareement only had 
sion for tniree masters and dien't indicate which three mas- 

other tian to exclude certain masters, the Yorn and 
masters. or Paul and Linda “‘ceCartnev masters. 

I aad felt that the rasters ‘vhich T had selectea 
which were rore than three, as available nr licensina, had 
all been songs >Yv crouns that vrere well-known or had had 
Sianificant hits. 

Your ‘lonor, mavoe YT should subeti- 
tute this for CE : : the mlaintiffs rave alreadv been 
eiven a conv of this. This is -- 

he sey s All rieste. 


Seider, T Aand vou Defendants' Exhnivit cr 
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marked for identification and ask vou if vou can identify 
that document (handinq). 


A Well it looks like the Apple Corns Limitec 


resolution. There were a series of various resolutions that) 


they entered into, and this looks like an abstract, asain, 
because there were more naraqranvhs than this. 


I offer this in evidence, your 


“™R. SCHURTNAT: Is this nart of the settlement 
agreement? 

MR. BERGEN: Yes, it is. 

MP. SCHUPTMAN: Could we have the whole aqdree- 

evidence then? 

MR. BERGEN: No. I object to that for the same 
reasons that we stated vesterdav. It as nothina to do with 
this, what we are talkine about here -- 

THE COURT: T assume it has to do with a lot 
of taings - 

MR. SCHUPRTMAN: But the Beatles' ‘settlement 
aqreement was previously identified hv Mr. Graham. In fact 
I think we nad it marked for identification. This apnarentlyv 

resolution which is part of the aareevtent. IT am not 


.t for the other resolutions. 


No, what vas marked with “r. Grahap 
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was, I think, as was described by him was kind of a ton 
layer of a ver: inch and a half document. I Delieve 
Nefendants’ Uxaiibit C’ marked for identification is one of 
the resolutions that was nart of the underpinnina of that 
document that ‘tr. Graham identi‘ied. 


“IP. SCHURT'NAN: 3 Savina 18 if vou are 


a9ine to offer the resolution, and I am not asking for anv 


Otaer resolutions, at least offer the underlvine agreement 


tnat aoes with it. 
caver: The thing tnat vas identified »v 
SCUURTUAN: That's rianrt. 
COURT: Was that offered? Y don't recall. 
it wasn't. 
vou ave anv obvection to raving 
triat ao. in? 
QR, GPUMBACH: Tt came un as I 
Seclurtman cross examined it. 
THE COURT: Well, we will take care of that. 
In other words, I will receive CE and then we vill find the 
otner document and receive it. 
(Defendants! Exhibit CE received in evidence.) 


wre vou at a convenient stonpina 


point, “ir. teraen? 
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AR, BERGEN: Yes. 


TIT. COURT: All riaht. We will recess until 


2:13 and then we will ao until 3:39, as we said. 


- 


Luncheon recess.) 
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PRECTYAAN: gour Honor, vou may have the 
only copy of 
‘OUPT: Ves. I ‘ill aive these back tn vou. 
MR, PeDoTYNN.: We need to make conies. 
CHE COURT: ALL riche. That I would appreciate 


1S JUSt Aavine two sets, if vou could aet a Yerox of the 


Criqinai exnibits, of these contracts, and rv lav clerk could 


nave one and I could rave one. 
ETTY IAS: Ve save ther. 
RPT: You nyave that? 
T think so. 


riaht. Then I will aive vou 


oriqinals wack. 


rNAMINATIY? 
BOMTIVUED BY MPL BERG ys 
‘ir. Seider, when ve left off »efore lunch, you 
;ast finisned talking about tne resolution in the 
eaities' settlerent aqreement. 
Dis vou diseuss that resolution and the second 


Core Sorether settlement with ‘“‘'r. Dolaenos? 


Yes, 
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When was that? 

A Tne paners were sianed -- the Beatle settlement 
par.ers were sianed late Sunday evenina and I met with ‘fr. 
Nolaenos -- 

THF COURT: That was the 29th? 
THF WITNESS: The 29th o: December. 

A -- and T met with “ir. Dolqenos the next dav, the | 
Monday or Tuesday following that, or maybe both davs, vou 
know, »ecause when I came to ‘lew York on “Mr. Lennon's 
business vould use the ‘farshall, Bratter office. 


Can vou tell us what took place in that discus-~ 


THE COURT: Refore we qet to that, I wonder if 
you could qive me ~-- is there any way you can just cive me a) 
sentence or two as to what the net effect of tiis Beattle 
settlement was? 

In other words, I don't need to know a lot of 
detail. 


THE WITNESS: I believe I can, vour Honor. 


THE COURT: Okav. 


THE WITNESS: Sasicallv the Seattles were a 
partnersnip of which 939 percent was owned hy a cornoration 
called Apple Corns, Limited, which was owned bv the four 


individuals, and the remainina 20 pnercent was owned by the 
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four individuals, %9 percent each and hasicallv the Beatle 


settlement involved the dissolution of that vartnershin and 


the resolution of the ovwnershin of individual Beatle record- | 
ines as onnose? to croun recordina: 


When I say individual, for example, a John 


Lennon recordinyd or a Paul “IcCartnev recording, and there waq 


I 
a disnute doinc on as to whether or not the individual's | 


recording ‘vas ovned »v that vartnershin, and as a result of 
tiat settlement the individuals recordincs ‘vere agreed that 
they were not nart of the nartnership assets, so that in 
effect the individual Beatles would have conecrol] over their 
individual recordi and that the only recordines, ac to 
which the partnership nad anv proprietary interest, would he. 
tae Yeatle qroun recordinas. 

THE covet: While the vartnershin was in effect 
they could make individual recordings, ridht? 

THE WITNESS: That's correct. 

COURT: Rut there was a dispute as to who 

individual recordings? 

THR WITNESS: Tnat's correct. When T sav who 
owned, vho owned the nromotion, because those recordinas -- 

ispute that FI owned those recordings. 
THT COURT: I understand. 


THE WITNESS: Rut it's the ownership of the 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHO!'SE 
FOLEY SQUARE. NEW YORK. NY. — 79).1020 


jhe 4 Seider - direct 
monies. 

THE COURT: Are vou saving that as to anv past-- 
was this for the future or did it deal with things in the 


past? 


THE WITNESS: Well, the settlement as a commro- 
mise, because there was a dispute as to whether or not the 
partnershin owned the past and the present and the future, 


and the compromise was made that those recordings that were 


made as to the past, the monies received, would belong -- 


and had been naid into the partnership nendina the resolu- 


tion of the dispute, aeuta belong to the vartnership and 
that the future monies would belong to the individuals and 
the recordinas themselves, and the right to receive any 
future menies would be administered and controlled by the 
individual who made that recording. 

THE COURT: Okav. 

Had they made any recordinas together for some 
time or was that pretty much over with? 

THE WITNESS: Mv recollection is that the last 


released record was the Let It Be album that was released | 


I believe in May 1979, but that I understand had been recorded 


prior to that time, and T think that the last recordina was 
done sometime in late 1968 or early 1969, and that was the 


last croup recording, and from 1969 forward the Beatles 
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recorded -- were recordina individually. 

‘Mr. ‘IcCartney recorded individually and “fr. 
Lennon came ont vith some albums on an individual basis, T 
believe “flr. Yarrison came out with an individual album, and 
‘ir. Ularrison -- and ‘tr. Stookev” also. 

PMP COURT: All ridqit. Go ahead, ‘tr. Beraen. 

Can vou tell us what the discussion was hetvween 
you and “ir. Dolcaenos? 

Well, I requested ‘ir. Dolcenos to send a letter 

Seven offering tne -- certain of the non-Beatle 

masters for licensine for a TV packace now that the settle- 


ment aave the authority to John Lennon to make a deal with 


‘Morris Levy or Bid Seven in comnliance with the %ctohber 1973 


infrincerent settlement aqreement. 


nD ' 


‘ir. Seider, I show vou Plaintiffs’ Mxhibit 39 
an’ ask you if that's the letter that ""r. Dolqennos sent. 


IT received a conv of this letter. T believe 


Un to this point in time, had yon ever dis- 
cussed with * Levy sore kine of a cvritten anreement 
coverina what vas discussed on the nicht of Y%tover 3°? 

WO. 

~o vou know when vou became avare that ‘tr. 


tane of the rock and roll albu? 
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A YT have a vadue recollection that sometime -- 
either very late November or Necember, I foraet which, or 
early December, sometime, John having mentioned or Mav Pana 


havina mentioned that a 7-1/2? tane was given to Morris, and 


I seem to recall I said, "I am sorrv vou did that." 
2 Nien was the next time vou spoke to “r. Levy? 
A You are talkina -- 
Q This is after Necember 31. 


THE COURT: Can you just wait a minute. Let me 


All riaht. 
Go ahead, Mr. Beraen. 
9 Do you recall when vou spoke to “r. Levv? 


A I think I svnoke with “ir. Levv -- it was after 


New Years. I had gotten back to California and he called me 4 


I think it was the 6th, the 7th or 8th, somewheres around 
tnat time, »ecause it was shortly after I had aotten back 
to California, and ne said that ne had gotten this letter 
from Davic Dolgenos and he asked me does this mean that I am! 
not going to ask F’I for permission, and I said no. 

I said I had requested David to send out the 
letter in order to comnly with the settlement agreement and 
T didn't want to prejudice John's riahts vith reqard to 


tiiat aqreement. 
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“‘r, Levv sav in resvonse to that? 


Just hold it. T would like to aet 


ie aoe Ar. TPA ec las Sart. cf ans'.@r. 


(Answer read.) 
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What did Mr. Levy say in response to that? 

A Mr. Levy said, “Well, then, I am going to have 
to accept your letter." 

An@ I sai@ tc Morris, "Morris, you can do 
what you want. I don't want to get into this shit 
kicking contest with you. I am going to speak to EMI 
and we will see what happens." 

Q Did Mr. Levy say anything else? Did he say 
what he was going to say in this letter? 


A I think he may have said something to the 


effect that "We have an agreemen I am goina to send you 


a letter saying we have an agreement.” 
I said -- that is what precipated my saying 
"I am not going to get into a shit kicking contest with 
you, because it is not true, we don't have an agreement." 
THE COURT: What did you say? Did you say 
you would still call EMI? 
THE WITNESS: Cail EMI, yes. 
Was anything further said in the conversation? 
I can't recall right now, Mr. Bergen. 


Did you ultimately receive a letter from 


I received a copy of a letter that Mr. Levy 


had sent to Dave Dolaenos. 
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Q t show you a document that has been marked 
as Plaintiffs' Exhibit 31. Is that the letter? 

A I received a copy of this letter. I think 
Mr. Levy's Signature is on it. 

9 Before you received a covy of the letter 
dated January 9,1975, did you discuss the subject of this 
letter with Mr. Dolgenos? 

A Mr Dolgenos called me when he had gotten 
this letter. 

THE COURT: The letter from Levy? 
THE WITNESS: This letter was sent to 


Dolgenos. I was in California at the time, your Honor, 


and I received a copy of this letter on the 20th of January. 


9 Will you tell us why you know it is the 
20th of January? 
A My secretary stamped it in. I have a copy 
of that letter. 
THE COURT: You had received a call before? 
THE WITNESS: I had received a call before 
I received the letter and Dolaenos had read the letter to 
me over the televohone, and I said, “Oh, that is the letter 
tha. Morris said he was qoing to send,” or "That must 
be the letter that Morris said he was aoinc to send," 


and I said to David, "I will take care of that.” 
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Q Did you ever call Mr. Levy back about that 
letter? 


A I spoke with Mr. Levy, and I said David had 


gotten the letter. I had not seen the letter, so I 


could not respond to it as such, because I spoke to Levy 
subsequent to my conversacion with him. He told me he 
was going to send me the letter. I had received a call 
from Mr. Al Coury of Capitol and -- 

ce) Do you recall when you received that call from 
Mr. Coury? 

A Some time during that week after I had spoken 
to Levy, I believe. It was the first working week in 
the new year. I think it was the week of the Sth or the 
6th. And Coury had called me asking me to meet me about 
John's Oldies Album, to meet me for lunch. I called Levy 
and told him that I was meeting Coury at the Brown Derby, 
where we had made an appointment for lunch. 

And then I met with Coury for lunch. And then 

I spoke with Levy subsequent to the lunch. 

Q Can you tell us as best you can recall about 
the lunch with Mr. Coury, telling us who said what? 

A Well, I met with Coury and I narrated, 
related to him John's desire tc market this album through 


the medium of television. And then I went into the 
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reasons for John's feeling about that, and I told him 
about my meeting with Morris earlier or some time in 
October. And Coury said that -- 

Q Excuse me. Did you also review the 1973 
settlement? 

A With Coury? 

Q Yes. 


A In telling Coury about the meeting with Morris 


and that John and I had talked to Morros about the possibility 


of marketing this on television and that Morris had evidenced 
an interest in doing it, I narrated how that whole October 
meeting had developed, and I said to him, it will be 
a very gocd idea because it may be a way cf resolving this 
dispute. 
THE COURT: You said to whom? 
THE WITNESS: This is to Al Coury. Coury 
said that he was not enthusiastic about merchandising or 
marketing an artist of John's caliber on television and 
he asked for a cory of the tave be sent to him. 
(a) A copy of the tape of the album? 
A Yes, or whatever they had so he could listen to 
it. I am not sure he had heard it before or all the facts 
had been laid down. 


0 Was anvthina else said? 
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A He said that he would talk to Bhasker Menon 
and the people at Capitol after they had heard the tape 
and we would arrange a meeting with Bhasker, Bhasker Menon. 


THE COURT: How do you spell that? 


THE WITNESS: B-h-a-s-k-e-r M-e-n-o-n. 


QO Who is Bhasker Menon? 


A He is the president and chief executive officer | 


I believe, of Capitol Industries, which is the parent 
company cf Capitol Records. 

Q What is Mr. Coury's title at Capitol? 

A He is the senior vice president, I think, in 
charge of Artists Relations or R and A, promotion. 

Q Did you talk to Mr. Levy after this meeting 
with Mr. Coury? 

A I called Levy uv, I think, the following 
Monday, and I told him what had taken place. 

THE COURT: Can you remember, instead of 
saying "told him," what took place, just aoing through the 
whole conversation as best you can? 

A I told Levy that I had met with Coury and 
I explained the arian to Coury, and Coury was trying 
to arrange a meeting with Bhasker Menon, and I told him 
that Coury had asked for a copy of the tape, and Morris said 


something like, "Oh, oh, that is bad." 
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(a) Was anvthing else said? 

A I iust don't recall at the present moment, 
Mr. Bergen. 

9 Was the tane sent to Mr. Coury? 

A I called Mav Pang and asked her to arrange 
to have a tape sent to Capitol as aquickiy as vossible so 
they could hear it. 

Q Can you recall what happened next? 

Q I think it was the following Monday because 
it was -- it was the following Monday -- then I told 
Levy about the Coury meeting. I had a meeting with 


Bhasker Menon on the 14th, the next day, which was Tuesday, 


I believe, the 14th, and I think I had the meeting. The 
. 


meeting began about 5 o'clock in the afternoon. This is 
in 1975, your Honor. 

9 How did that meetina come to be set up? 

A Well, when I left Coury he said that he would 
get back to Bhasker and relate to Bhasker what our conver- 
sation at the Brown Derby was. And then I aot a call 
and -- I am trving to recall -- I got a call either that 
Monday or Tuesday, but I am not sure. 

9 Tuesday of that week? 

A Yes, of that week, and I think it mav have been 


from Mr. Menon's secretary, rranaina to see if I will be 
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available in the afternoon for a meeting with Mr. Menon. 

Q Now, did ymhave this meeting with 
Mr. Menon? 

A Yes, I did. 

Q Who was present? 

A My recollection is that I was present, Mr. 
Menon was present. It was held upstairs in his office 
on the executive floor of the Cavitol Tower. Mr. Coury was 
present and I believe Mr. Brown Meggs. 

Q Who is Brown Megqs? 

A I believe he is the executive vice president 
and the head of marketing at Capitol. 

Q This meeting was at the Capitc headquarters 
in Los Angeles? 

A That is correct. 

Q Can you tell us, as best you can remember who 
said what and what took place at the meeting? 


A Well, I don't know, it is possibly Mr. Menon 


said the Capitol people had listened to the Lennon tape, 


I believe they perhaps made an acetate of it, and thev 
listened to it and they were all very enthused about it, 
they thought it had great commercial possibilities, and 
they wanted to come out with the album. 


Bhasker said that it would be foolish to 
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put this kind of album having this kind of commercial 
possibilities out on television, it would antagonize the 
normal dealers who would not have an opvnortunity t- ‘ell 
a Lennon record. 

0 Can you tell us what you mean by the normal 
dealers? 

A Well, the veople who normally mrchase_ the 
records from Canitol distribution, their rack jobbers, 
or what we call the mama and pana stores and the one stops 
and the like, in effect, the neonle who comprise the 
Significant seament of the business would not have had 
an opportunity to particinate in the distribution of this, 
and, therefore, they would not have an opportunity for 
profit. 

(a) Was anythina else said? 

A I said, "Well, look, John is excited about 
this as a television thine. It is not up to me to make the 
decision. I don't think thatvou want to qo counter to 
John's wishes. I dont' think ya:would want to. Fe 
depends really upon John, so you better prepare a marketing 


program and merchandisina program and convince Sam that 


this is something which should go out in the normal way 


as ovnosed to pvurely television.” 


And thev said that they would. I asked them 
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if they wanted to put the album out in the normal way, when 


did they anticipate putting it out. And I think it was 
Bhasker who said that he thought serhaps some time in 
February or thereabouts. 

And I said, "Well, why do you want to put it out 
so early? I personaily think that there is alot of 
life in the Walls and Bridges album. I don't think that 
it has gone far enough. I think there is a lot of 
mileage in it." 

I personally thought it was an excellent 
album, and Bhasker ai.a I had a discussion about that album, 
meaning the Walls and Bridges album. 

THE COURT: When you talk about a lot of 
mileage, will you t@l us what you mean? 

A I thought that the sales on that had not 
peaked. 

Q What was Mr. Menon's response to that? 

A Well, he thought it was wrong, and I was not 
going to argue with Mr. Menon on that voint. 

Q Does Mr. Lennon’ have any control over when 
his albums still are put out? 

A In a way he does, because it depends on when 
he delivers the albums and when he records. But if 


Capitol did not want to put out the album, I don't think 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. = 791-1020 


mmbr Seider-direct 
you could have forced them to put out the album. 

Q Does Mr. Lennon have any control in the 
sense of contractual provisions as to when an album is 
released? 

A. T am not sure that he does. I don't want to 
get intc an interpretation or the 1969 agreement. 


Do you recall when you next spoke to 


I called Mr. Levy after this meeting and 
recounted to him, I told him about the meeting, I told 
him the conversation, and I told him that the Capitol 


people would be preparing and going to see John on a 


marketing and merchandising program. I recall Mr. Levy 


Saying, "Would it help if I called Bhasker Menon?" 

And I said "I doubt it. It really depends 
on whether John believes that this album could be mer- 

éndised and marketed in themrmal way, and that would 

depend upon the Capitol pregram." 

MR. SCHURTMAN: May we fix a date fo: that 
call, if possible? 

THE WITNESS: I am sorry. 

THE COURT: He said he met with Menon and 
so forth January 14th and he called him right after that. 


MR. SCHURTMAN: The same dav? 
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THE WITNESS: It was not the same day. I did 
not get back into the dfice until after 7 o'clock. 
So it was not the same day. 
Q Was anything else said in this conversation 
with Mr. Levy? 


THE COURT: I would like to have just the last 


part of the answer. 


(Record read.) 
THE COURT: Was that the end of your conver- 
sation with Mr. Levy? 
THE WITNESS: Yes. 
Q Do you recall what happened next? 


A I had gotten a telephone call from Mr. Al 


1 


Coury saying that they had the program prepared, the marketing 


program prepared, and they were planning to come to 
New York, would I be present, amd I said yes, I would. 
I believe i called Mr. Levy or he called me, but I know 
I had a telephone conversation with him, and I told him 
that the Capitol people would be coming in on the 28th or 
thereabouts to meet with John. 

Q Did that meeting take place with the Capitol 
people? 

A Yes, it did. 


Q On what day? 
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It took place on the 28th of January, 1975. 
Who was present? 
First, John, Mr. Coury, May Panag and myself 
went to dinner at Gallagher's. 
9 Here in New York City? 
A New York City. And then we went back 


to the Sherry Netherlands, where Mr. Coury was staying, 


and we waited for two associates of Mr. Coury's, Dennis 


Kileen and Roy Kohara, to come. They had the material for 
the proposed marketing campaiaqn, merchandising campaign. 

Q Going back to the Gallaher dinner, can you tell 
us what was said by each of the parties therewith respect 
to the Rock and Roll album? 

A I believe -- 

THE COURT: Again, who was present at 
Gallagher's? Coury? 

THE WITNESS: Coury, myself, Lennon and May 
Pang, and Coury said how enthused or excited he was about 
the album. He thought the album was terrific and wonderful 
or words to that effect. 


Q Did Mr. Coury » y anythina else about the 


A Well, he did indicate that he did not think 


that television would be a good marketing medium for this 
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and would antagonize the normal marketing, the normal 
distributing people that Capitol uses. 


Cc Did Mr. Lennon say anything in response to 


A Well, again, John was very excited about 
television. He had talked about it, that it would be 
a first, a novelty, that it would by-pass the critics and get | 
to the consumer, and talked about the kind of excitement | 
that he tnought television created. 

Q What was Mr. Coury's response to this? 


A Again, my recollection is that Coury didn't 


if 
' 


| 


think that it could sell just as well -- he didn't think that | 


television was the right medium or television should be | 
used for artists of John's stature, that, again, it would 
antagonize the dealers. 

Q Have you told us everything that you can 
recall about the Gallagher dinner with reference to this 
album? 

A At the present moment I. really can't recall. 
I am drawing a blank right now. 

Q The four of you went back to the Sherry 
Netherlands? 

A Tnat is correct. 


fe) Did anybody join you there? 
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A I said that Dennis Kileen and Rov Kohara 
were there. 
Q Both from Canitol? 
A That 1s correct. 
Q What took place in the Sherrv Netherlands? 
A Well, once we got past the preliminaries of 
exchanging hellos and things like that, the Capitol veople -- 
THF COURT: Who was at the Sherry Netherlands? 
Coury, Kohara, Kileen -- 
THE WITNESS:And myself, May Pana and John 
Lennon. 
THE COURT: Go ahead. 


A I think I recall that there was a mock of one 


album of people, of bodies in different clothing with the 


face of John Lennon. 

THE COURT: A mock-up? 

THE WITNESS: It looked like an album cover of 
people in different clothing, but all the faces were John 
Lennon's face,and John had thought that that might be an 
interesting cover design. Then I think it was Roy 
Kohara, he showed John the mock-up of what Capitol was 
proposina as the record cover and thev used a victure that 
John -- 


THE COURT: I am mixed up. You said there 
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was a mock-up of an album cover? 

THE WITNESS: Yes, John had made amock-up or 
somebody had made a mock-up -~- it was not Capitol people -- 
I remember it being shown that evening, people dressed in 
various clothing. 

THE COURT: The mock-up? Who showed veople in 
different clothing? 

THE WITNESS: I think John may have had that 
or Capitol had brought that with them. I just don't recall 
exactly how that came. 

There was a cover that had been used on an 
Elvis Presly album cover. There was a design on a 
cover -- my recollection that there was a picture that John 
had or somebody, John had y~tten a copy and had sent out to 
Capitol, to Tony King, a picture of himself in Hamburg, 


Germany, standing in the doorway wearing a black leather 


jacket, and the cover had neon lichts on the back or something, 


and John liked the cover, he thought it was a great cover, 


it looked interesting, he liked the neon. 
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THE COURT: Then what was the discussion? 

THE WITNESS: Well, IT think themwas some dis- 
cussion with reqard to a possible television ad that John 
had thought of, he had mentioned that, something called -- 
I believe we were using the word the wetlook, wet, w-e-t, 
look, of somebody combina their hair. John mentioned 
something about he had seen it on a commercial, somethina 
like that. 

Then the different ideas of merchandising it, 
yoiu could have -- oh, yes, in connection with the wetlook 
I think they were talking about givina out combs and 


various paraphernalia to sort of embellish on it, on this 


concept of a wetlook, that might be like the theme, the 


merchandising theme, like thev had done previously on the 


Walls and Bridges album. 

There was a kind a verbal thina saving 
“Listen to this record, listen to this matchbook, listen 
to this book," and things like that. So thev were trving 
to get -- they were bandvina about thinas dealina with the 
wetlook. 

THE COURT: What is the wetlook? 

THE WITNESS: I found out, vour Fonor, as a 
result of that discussion. The wetlook is -- I think 
when the guys used to comb their hair hack with a lot of 
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grease on it and they hd -- not long shaqgy hair, but 
it is -- I think the phrase was DA,meaning a duck's ass, 
and it had to do -- it was that type of thing. 

fe) Was that something that was related to the 
1950s? 

A Oh, yes. It was the whole late 1950s, very 
early ‘60s. The whole thing was the kind of adverts. 

Oh, I think we even discussed about holding a 
dance party, like they used to hold the dance parties in the 
late '50s and the early '60s. 

And they were going through all the campaigns. 
The whole idea sounded -- it would be a hell of a campaign, 


you could show commercials with people dancing, like Dick 


Clark has a show, and you give out the albums and inducements, 


and the like. 
If you are in the record business you know 

they sit around the table and they discuss merchandising 
idea and ideas bounce back and forth and the like. 

Q Was there any discussion about T-shirts and bill- 
boards? 

A Generally in John's albums there were, he 
always issved a T-shirt, and I am sure the discussion came up. 
I dont recall anything specific. 


These thinas -- you know, as I talk, Mr. Bergen, 
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they come to mind, like, you know, the comb, the wetlook, 
the dance parties. 

9 Do you recall anything about a billboard? 


A Oh, I think we -- oh, yes, the neon light. 


We had discussed something about the neon light, a billboard 


with a neon light blinking rock and roll, or something like 


that. 


Can you recall anything else that was dis- 


A Well, John apparently was persuaded because 
we agreed that evening that the album could come out in the 
normal -- through the normal channels and I remember after 
that decision was made I asked Mr. Coury if he would meet 
with me to go and see Morris Levv, if he would be willing 
to see Morris Levy the following day to explain to Mr. Levy 
why Capitol would not consent to releasing this record 
through television. 

Q And what did Mr. Coury sav? 

A Coury indicated that he would come and 
I said I would get back to him to let him know the 

0 Was there anythina more said at this mee 
about the photograph that was aqoina to be used for 
album? 

They were trying to get more shoto- 
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graphs for the album and I remember we had a discussion 
about the photographer who had made the -- who had done that 
particular picture of John standing in the doorway. 

Q Do you recall his name? 

A Yes, Jurgens Volmer. And John or May, either 
one of them, mentioned the fact that they had bumped into him, 
that he was living -- I think he was living downtown or 
in Brooklyn someplace, md that he had a lot of other early 
Lennon pictures we were talking about using, perhaps having 
a booklet in the album, and they were going to get in touch 
with Vollmer. 

First of all, they had to get in touch with 


Vollmer and work out the legal clearances, because this 


was -- Voilmer had given the picture to John or John had gotten 


the picture, but I dort -- I am not sure if we had at the 
time any legal clearances. I do remember that we did have 
some discussion at the time about getting Vollmer's avproval. 
In fact, I think Killeen -- not Killen -- Kohara -- they 
called Vollmer that evening. 

Q Right from the Sherry Netherland? 

A I believe so. And I think thev negotiated the 
price -- I don't recall the price-- it mav have been 
like $500 -- for the use, and I think it was a one-time 


use, of that victure on the album cover. 
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By one time you mean just restricted to this 
album? 

A Yes, to this album, or in connection with the 
merchandising of this album. But for example, Capitol would 
not own the picture to use in thinking that thev wanted 
or John could use it in thinkina that he wanted. 

9 You mean Mr. Lennon could not use it in anvthing 
he wanted othr than this album? 


A I believe so. I believe Capitol -- Mr. Bergen, 


Capitol incurs the expense, or EMI, or the record company, 


incurs the expense of Mr. Lennon's covers. 

QO Do vou recall anvthing else that hannened at 
this meeting? 

A I remember it broke ‘1» very late at night and 
I am not sure -- I don't believe so. T am not -- I don't 
recall at this time. 

QO Do vou recall when you next spoke to Mr. Levy? 

A I called him the next day. 

Q Do vou recall when? 

A Yes. Some time early in the mornina. 
And I called Levy and I said "Morris, John" -- because I had 
told him -- I told him about Coury comine in. I said I 
would tell him what took vlace. 


SO I called him the next dav and he said 


THERN 7 T COURT REPORTERS U 
FOLEY SQUARE NEW YORK NY 


jhbr Seider-direct 1264 
“Morris, Coury met with John and John has agreed -- they 
presented a marketing program and John has agreed to put it opt 
in the normal way.” 

I wanted to come over to meet with him and to -- 
to bring Coury over to Levy that day, the next day, 
the 29th, and -- 


Q You were talkina to him on the morning of the 


A I spoke to him on the morning of the 29th and 
I called him, let him know, and I told him I wanted to 
come over with Al Coury so that the representtive of 
capitol could explain why they would not consent to 
allowing this to be marketed in any other way than through 
Cap) in the normal way and -- 

Q Did you set up a meeting for that day? 


A I set up a meeting for later on in the day. 


Coury -- I got back to Coury -- 


Q Excuse me. Let us go back to the telephone 
call with Mr. Levy. 

A Okay. Did Mr. Levy say anything in 
response to this? 

A I don't believe he did, other than we set up 
a meeting for, I believe, 2 or 2:30. 


Q You were about to say you called -- 
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A I aot in touch with Coury -- I don't know whether 
I svoke with him or I spoke with his secretary -- because 
Coury had said that he couldn't make a meeting inthe mornina 
because he had another appointment downtown, and so that's 
why I made the meeting with Levy in the afternoon, and 
I -- 
Q Do vou recall what time the meeting was set 
for with Mr. Levy? 
A As I said, I think around 2 or 2:30, because 
I was supposed to meet Coury -- I got in touch with I think 
it was Coury's secretary and told her to tell Al that the 
meeting is set for 2, 2:39,and I would meet him in Lennon's 
office, which was lcoated in the same building. 
THE COURT: Whose office? 
THE WITNESS: Lennon has an office at-- 
Mr. Lennon. 
THE COURT: Oh. 
THE WITNESS: Lennon Music has an office at 
1370 Avenue of the Americas and -- 
Q Is that the Capitol] building? 
A It is the Cavitol-EMI buildina. Capitol has 


their offices also in that same building. 


And that I would meet him, meet him, him" 


Coury, atabout 1:39, 1 or 1:30 in Mr. Lennon's 
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office, and then go over -- and then from there go over 
to Levy's office. 

I remember I got to the Lennon office. It 
was raining that day very, very heavy. 1:30 came. Coury 
wasn't there. 

I called Coury's office. They hadn't heard 
from him. He was still downtown. 

2 o'clock came. Well, Coury didn't show up. 

I finally -- Coury finally called me. I had 
called Morris and said to Morris that Coury was late, he 
hadn't come, and then it must have been about 3 o'clock when 
I spoke with Coury and Coury said that he was still stuck 
downtown, he couldn't get a cab because of the rains and he 
has to make a 4 o'clock plane, and that was it, or he had 
to get to the airport by 4 o'clock to get back to California 
because he was going back to California that day. 

I called Morris and said to Morris “It's obvious 
Coury is not coming. I apologize for having set the meet- 
ing," And I arranged to meet with Mr. Levy on the 
30th to explain to him and to relate to him in fuller 


detail what had taken place on the 28th. 


Q Did you meet with Mr. Levy the next day? 


A I went to Mr. Levv's office the next day. 


At what time? 
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A I think it was -- about 3 o'clock, I believe. 
I know it was in the afternoon. 
Q Who was there when vou got to Mr. Levy's 
office? 
THE COURT: What time did you get there? 
THE WITNESS: It must have been about 3 o'clock, | 
your Honor. 


you tell us what took place and who said 


Well, I was ushered into Mr. Levy's office 
by one of the girls and he was in the office by himself. He! 
was on the telephone. I sat down. 
Mr. Levy got off the phone. He was still 
talking on the phone at the time that I walked in and 
after Ihad sat down and he got off the phone and he looked 
at me sane smiled and he said -- I don't know the exact 
sequence, but he said “I'm coming out with the album. 
I've heen had. You don't need the consent of EMI. 
The Beatles have filled all of their recordina obliaations." 
And I told Morris that he was crazy, that it's 
sheer folly on his part, and that I had not lied to him 
about the necessity to obtain the consent of EMI. 


Morris said, amid the profanity, that I hui -- 


that he -- that I was lying, that he had a copy of the contract, 
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and I seem to remember that he got up from his desk, moved 
to the right, picked up something, a sheaf of papers, 
and waived it at me. 

He says, "I got a copy of the contract." 

And I said "Where did you get that from, 
Klein?" 

And he said no, he said he had gotten it 
mentionec the EC or ECM tape case. 

That particular case, your Honor, was -~- may 1? 

That particular case was a tape piracy case 
that Apple and Capitol had brought against a tape pirate 


and I wasn't party to that agreement, to that lawsuit, 


I didn't know anything about it. I knew that there had been | 


a piracy case brought. 


THE COURT: I am familiar. I have one of 


What did Mr. Levy say? 

THE WITNESS: He said "My lawyers read the 
contract.” 

THE COURT: No. What did he say about the EC? 

THE WITNESS: He said "No, I didn't get a copy 
from Alan Klein. I read the acxeement, my lawyers have read 
tre agreement, and you don't need the consent of EMI.” 


THE COURT: Did he say anything about the 
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EC tape? 

THE WITNESS: No. I said "Where did you get 
a copy cf the agreement? You must have gotten it from 
Alan Klein." 

THE COURT: And what did he say? 

THE WITNESS: He said no, he didn't, he got it 
from the EC case or the ECM tape case. 

THE COURT: He got it from the ECM tape case, his 
lawyers had read it? 

THE WITNESS: Yes, he said to me that his 


lawyers had read it and that John Lennon was the president of 


Apple and he didn't need the consent of anybody and he 


had the right as president of Anple to make the deal. 

I remember at some voint, and I think it may 
have been the very beqinning, that I said to him "You've 
bought Alan Klein's bulishit.” 

a) What did Mr. Levy sav in resvonse to that? 

A I think that's when he said no, he didn't, 
or he knows that there is an excention in the contract and 
he has read the centract, and then I said, “You got the 
contract from Alan Klein;" he said "No, I got it from 
the EC tape case or ECM tape case," et cetera. 

This must have taken place in about ten or 


fifteen minutes or so and then -- 
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Q Did Mr. Levy do anything with respect to a tape 


recorder, do you recall? 
A Oh, yes. Heplayed -- I remember he played You 
Can't Catch Me. He moved around, he turned around -- it is 
almost like fitting the irony -- he turned around and 
pressed a tape recorder and he played that. 
Q Played You Can't Catch Me? 
A Yes, I think it was You Can'tCatch Me. 
Who was singing? 
It sounded like John Lennon's voice. 
Q After this took place what -- 
A Again, I don'tknow the exact sequence, but 
shortly in that -- in the events that I just described 
Mr. Bill Krasilovsky came in and -- 
Q This is Mr. Levy's lawyer? 
A This was the lawyer that Mr. Levy had used in 
the infringement action. 

And I said -- and I thought to myself, Morris 
didn't call Bill whiie I was there, so obviously Bill is 
there by prearrangement. So I got kind of nervous, what he 
hell is going on over here, and -- 

Q Did Mr. Krasilovsky say anything? 
A In my own way I began to tune out. I started 


-- I remember because I was sitting in the chair and the 
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window was to mv right and I started looking out the window, 
beceuse I didn't want to involve mvself in the conver- 

sation, because I knew we would be here at some point, and 

I -- I just remember Krasilovsky saying that the public 

will be served, because I kept saying to Morris earlier, 

I said "You're crazy." I said "You cant pvut out the album, 
you have no rights.” 

And I remember Morris sayina "I'm going to put 

it out, I got a shot, I qot a shot.” 


Why Krasilovsky was there, I remember he 


mentioned -- he mentioned something abcut the Sarah Vauahan 


case. 
Who did? 
Mr. Levy. 


Do vou recall what he said about the Sarah Vauqhan 


A I really don't, Mr. Bergen, because I -- 
I must tell you, I was a bit stunned by the kind of 
attitude that was going on there. 

0) Did Mr. -- 

A And the kind of envirenment that I was in. 

Q Did Mr. Krasilovsky say anythina other than 
oublic will be served? 


I don't know. I just don't -- I just don't 
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recall. I kept remembering -- 

re) What happened next? 

A Then lo and behold, Mr. Schurtman appeared, 
and I am saying hum, Mr. Schurtman appeared, and I said to 
myself again -- 

THE COURT: The next witness. 
THE WITNESS: Yes. 

A I said to myself again he didn't call anybody 
in my presence, and Mr. Schurtman introduced himself, he handed 
me a card, and at that moment I don't think I said very much 
after that. 


Q Did Mr. Schurtman say anything? 


A I don't recall, Mr. Bergen. As I said, I just -+ 


I wasn't yoing to listen to anything that was going on because 
I didn't want to respond. 
Q Did you say anything about seeking an injunction 
against Mr. Levy or his companies? 
A I probably said it before Krasilovsky came, 
am not sure if I said it after Krasilovsky came, because 
was trying to tell Morris “Morris, it is crazy." 
said “Look, you know, it is crazy. Youlmow, Cavitol 
I assume is goina to protect its right, is going to go out 
and get an injunction." 
Q Do you recall anything else about that meeting? 
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A Oh, Morris kept poushiname. He savs. 

"Do vou want to qo call Capitol?” 

Yes, I think this was while the lawyers were 
present. 

I said "I am sure that if vou are going to 
put out the album anything that Canitol is going to say 1s 
not aoing to stop you and I am sure that Capitol will find 
out in dve course and I will call them in due course.” 


I got the feeling that he was trying to stampede 


How did the meeting finally end? 


A Well, I realized it was ridiculous to stav 


there any longer and I started out. The lawvers 
were still there. 2 
I remember as I walked out of the office 
Morris shouted "Get me" ~-- "Do we have any vhotoaqravhs 
John or get the photoaravher,“ and I remember as I sak 
walking ovt i bumped into I believe an associate of Mr. 
Levy who was up at Mr. Levy's office. 
Q who was that? 
A A fellow by the name of Nate Mc Calla. 
Did vou sveak to Mr. Me Calla? 
A Yes, I did. And we basically -- mv conversation 
with him related to -- did not relate to what had taken 
SOL THENN 3 
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place in Mr. Levy's office, it related to an act on the 
UA label. 

Q What was the name of that act? 

A A group by the name of War. 

Q How long did you -- 

A Oh, God. Irony of ironies. 

Q How long did you discuss this group with 
Mr. Mc Calla? 

A I don't know, but I know that I deliberately -- 
I stayed talking to Nate because I didn't want Morris to 
think that I was going to be stampneded. He was going 
to do what he was going to do and I was going to do what I ha@ 
to do and I wasn't going tc run around like a chicken without 
his head. 

Q What happened next? Did you finally leave 
the oftices? 

A Yes, I left the office and I -- I think I 


just got cut of there and I walked around in a little bit of 


stunned amazement and I tried to in my mind recall every- 


thing that had transpired in this whole thina to see the 
bases upen which Mr. Levy might proceed and I then --~- 

9 Did you speak to Mr. Lennon? 

A I saw John -- I then went to John's apartment. 


It must have been about -- I gues it was about 6 o'clock, 
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between 6 and 7, I think. It was the studio. T went 
there, I remember I walked in, and I think John or May said 
to me "I understand Morris is coming out with the album," and 
I was surprised and I said to them "How do vouknow,”" 
because I thought -- Morris had told me and that was the first 
that I ever heard that Morris was coming out with the 
album. 

It was either Mav or John had said that they 
had received -- I think May said that she had received a 
telephone call from Morris saying that he was coming out with 


the album , no hard feelings, is there anything that John -- 


this is May telling me -- anything that John wanted to do 


about editing, chanaing the tapes, something aobut a 
courtesy to John because of his stature as an artist, 
and I think Maybe if -- maybe something about doing the 
commercial. 


ie) Do you recall anything that Mr. Lennon said 


A Other than the fact that he thought the whole -- 
he thought that this thing was kind of rubbish, I mean, it was 
kind of arroaance. 

9 Do vou recall anything he said? 

A I am sorry. I don't recall John's exact words. 


recall his exact words. 
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Q Do you recall discussing your meeting with 
Mr. Levy any more that night with Mr. Lennon? 
A Well, I told John -- I believe I recounted to 
John and to May the fact that I had met with Morris and 
I had just found out and how shocked and amazed I was, and 
then we decided to call Capitol. 


Q Did Mr. Lennon ask you whether Mr. Levy could do 


Oh, yes. Oh, yes. 


And what was yur response? 


A I said “Look, John, in this country anybody 
can do anything they want, subject to taking the consequence 
of litigation." 

Q You said you talked about calling Capitol. 

A Yes. 

Q Did somebody call Capitol? 

A Yes. We called Capitol. I think we 
decided to call Coury and tell Coury what was happening. 

I don't believe that Coury was in his office. 
I know -- I think we call Coury at his home, we called him 
at his office. 

2 Do you know what the approximate time was 
that you called? 

A It was after -- I think it was after 7 or 
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8 o'clock New York time. 
Q Did you finally sveak -- 
THE COURT: You say you couldn't reach him that: 
evening? 


THE WITNESS: No, we did reach him that evening, 


your Honor. We did speak with Coury. Initially we 


didn't reach him. 
Q Could vou just tell us what the conversation 
was with Mr. Coury? 
A Well, I told Coury that Levy was coming out 
with the album and he said that he knew and I said 
"How do you know” and he said -- he said that Alan Klein 
had called Bhasker Mennon that day to tell Bhasker that Levy 
was coming out with the album. 
Q This is January 30th? 
A That is correct. 
The same dav as you are meeting with Mr. Levv? 
It was a Thursday. 
Dia you say anything to Mr. Coury about this 
information he told you about Mr. Klein? 
A I was survrised that I had only recently, 
just hours earlier, found out from Levv that he was coming 
out with the album, how the hell did the neopnvle on the 
West Coast know about this before I even knew about this? 
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I think I was saying “How the hell did you find out?” 

Q Did you ask Mr. Coury? 

A And he said that Klein had called Mennon and 
told Mennon that Levy was coming out with this album. 

Q Did Mr. Coury say when Mr. Klein had made this 
call to Mr. Mennon? 

MR. SCHURTMAN: I think that last answer was 
tranle hearsay. 

THE COURT: Are you commenting or objecting? 

MR. SCHURTMAN: I will withdraw the objection 
I didn't make. 

THE COURT: I think really the purpose of 
this is to get the sequence of events. I quess this 
leads up to something. 

Okay. Go ahead, Mr. Bergen. 

Q Mr. Seider, how did the conversation with 
Mr. Coury end? 

A Well, I didn't pursue, you know, the time that 
Klein called. I just thought it was odd. I was a bit 
disturbed by it. 

rear oe that -- I told Coury what had taken 
place at Levy's office and that Levy had played the tape 
and Court wanted to know how Levy got a hold of the tape 


and I said that apparently John had given Levy a 7-1/2 inch 
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tape for listening purposes and that's what Levy was 
using to put out the record. 


Q Did you have any other conversations with the 


people from Capitol either that niaht or the next day? 


A I snoke --that same evening I remember speakina 
with Chuck -- Charles Tillinghast. Mr. Tillinghast 15S 
I think director of law or a vice president-law -- 
THE COURT: You called Mr. Tillinghast? 
THE WITNESS: He called me or I called him. 
I know that we spoke at John's studio. 
THE COURT: All riaqht. 
Q At some point did you and Mr. Tillinaghast discuss 
Mr. Lennon sending a telegram to Capitol? 
A Yes. 
Q When did that conversation take place? 
A I think the next day. Iam not sure if 
was that day. I think it was the next day. 
Q What was the purpose of this telegram? 
THE COURT: A telegram to whom? 
MR. BERGEN: To Capitol from Mr. Lennon. 
COURT: Okay. 
B. ‘ay I see the telegram? 
Q _ Mr. Seider, I show you a document that 


has been marked Defendants‘ Exhibit YYY for identification 
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and ask you if that is the teleqram you are referring to. 

A Yes. 

Q Did you and Mr. Tillinghast discuss that tele- 
gram Vefore it was sent? 

A Chuck asked me to send a teleqram along these 
lines ana I corr sed one, I check it with him, and then I 
confirmed with John the right to send it out, and I believe 
I sent it out on the 3lst. I called it into Western 
Union. 

THE COURT: We agreed to recess at 3:30. 

MR. BEPGEN: May I just offer this telegram 
in evidence, your Honor? 

THE COURT: Right. I am not in any hurry, 
but if the lawyers are I am perfectly willing to let 
you go. It isup to you. 

MR. BERGEN: I offer this in evidence, 
Defendants' Exhibit YYY. 

MR. SCHURTMAN: No objection. 

THE COURT: Allright. 

(Defendants' Exhibit YYY was received in 

evidence.) 


MR. BERGEN: I think this is probably a good place 


to ston if we are going to stop around now, your Honor. 


THE COURT: All right. 10 o'clock Monday. 
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SCHURTMAN: Will we be going all of next 


THE COURT:Yes, we will. 

MR. SCHURTMAN: Your Honor, we may be calling 
Alan Klein as a witness and I believe he can make it on 
Tuesday. Could we arrange te have him testify on Tuesday? 

THE COURT: Oh, Sure. 

MR. PRETTYMAN: Tuesday is the day that 
Mr. Lennon is going to be here from Los Angeles. 

MR. SCHURTMAN: It miaght be a good idea to 
have both of them. They negotiated -- oh, no. That was 
Wood. I am sorry. 

THE COURT: We will work that out. Counsel 
Sought to aet together and talk about the schedule because 
it is immaterial to me. 

Whet about Mr. Kahl, what is his situation? 

MR. SCHURTMAN: Mr. Kahl is still in Florida. 
I understand that the surgery will take place early next week 
and we hope to get him ~ ack. 

THE COURT: Whose surgery is involved? 


MR. SCHURTMAN: This is the surgery of the 


father-in-law and -- I will check this weekend, your Honor, 


and find out where we stand. 


THE COURT: I do think that it is important to 
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you to get him here. 

MR. SCHURTMAN: It is terribly important. 

THE COURT: It would be very helpful to the 
case. If he can somehow, even despite those problems in 
his family, conduct his business here, I think we would all 
appreciate it. 

MR.SCHURTMAN: Your Honor, the last time 
I spoke to him the man was utterly distraught. But I will 


try to bring him in next week. 


THE COURT: All right. You keep in touch with 


him and do the best you can. 
(Adjourned to Monday, January 26, 1976, 


at 10 a.m.) 
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BIG SEVEN MUSIC CORPORATION, 
VS. 


JOUN LENNON, et 


January 26, 


10 A. M. 


(Trial resumed.) 


HAROLD SEIDER, resumes. 


AR. SCHURTMAN: Your Honor, I have one preliminary | 


application to make. In reading the transcript of the trial 
over the weekend, I was struck by the fact that everyone, 
including the court and myself, on occasion has lasped into 
the habit of referring to Mr. Levy and his companies inter- 
changeably. People would speak of the deal made with Mr. 

Levy and so on. ‘iow, I have not objected, because there is 
no question that Mr. Levy controls the two companies and ae | 
he was the primary spokesman for the two companies. On the 
other hand, there is a legal issue in this case. Certain 
counterclaims nave been asserted against Mr. Levy as an in- 
dividual, in addition to counterclaims against this companies. 
We have asserted if Mr. Levy at all times acted as an agent 
of a fully disclosed principal and that he is mt personally 


liable for anythin. ‘sow, I don't want the fact that people 
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have lapsed into a collodguial habit of anterchanging Mr. 

Levy and his companies to prejudice us on that issue. 

woulce like to nave the right of a continuing objection when 
that is done or, at least, clarify the point to your Honor at 
this point. 

Hk. PRLTTYMAN: Does your Honor want a statement 
on that? First of all, I think that any objection that might 
have been had has been waived by Mr. Schurtman's own use of 
the words interchangeably, and by the use of those words 
interchangeably by witnesses. iut, secondly, I think the 
testimony has shown and will continue to how that everyone 
has treated Mr. Levy interchangeably with his companies. That 
is precisely one of the issues. 

THE COURT: I think this, Mr. Schurtman, that the 
record has to stand for what it stands for, and if it is 
Significant as to whether people thought they were dealing 
with Mr. Levy or his corporations, then the testimony in the 


case will have to be introduced as to how it cuts on that 


point. ‘ow, you are perfectly free on cross of any witness 


Or you are perfectly free in questioning your own witness, 
certainly, to ask them as precisely as you wish who they 
thought they were dealing with and so forth. sut I think 
that is tne way you will have to handle it. 

May we have one other preliminary 


DTRACT COURT REPORTERS Us COURTHOR s 
FOLEY SQUARE. NEW YORK. NY — *9i.i025 


mmcg Seider -cross 1286 
matter, your iionor? I notice that Mr. Cahl is here and I 
understand that he does have these illnesses in the family. 
If there is any possibility that he would have to leave after 
a short period, may J just suggest that it might be more 
expeditious to put him on direct and cross. Now, I certainly 
don't want to try the plaintiff's case for them, but I want 
to point out that if he suddenly is called away again, he will 
not be here. 

Tik COURT: I am sure Mr. Schurtman will call him 
soon. I have a feeling that Mr. Seider's testimony is close to 


be finished. Let us finish with Mr. Seider. 


CROSS-EXAMINATION CONTINUED 
LY MR. BERGEN: 
Q Mr. Seider, when we left off on Friday I think we 


had just finished introducing into evidence the January 31 


telegram that Mr. Lennon sent to Capitol Records. Do you 


recall that? 

A Yes, I do. 

Q Now, was that telegram sent as a result of discus- 
sions that you had with people from Capitol? 


I had spoken to Mr. Tillinghast with respect to that 


Will you tell us what you and Tillinghast discussed? 
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lL see the teleqram, Mr. bergen? 


(Pause. } 


tra $RELY C2 
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Mr. Weider, 1 show vou Defendants’ Exhibit YYY. 


A Well, we discussed the wrodina of this par- 
ticular telegram. 

Q Prior to sending the teleqram did you have a 
conversation with Mr. Coury on the telenhone? 

A I had a conversation with Mr. Coury, I believe, 
on the 30th at Mr. Lennon's apartment -- studio. 

Q Did Mr. Coury tell you during the course of 
that telephone conversation how Capitol had learned that 
Mr. Levy was goina to put out the album? 

A Well, he informed me that thev had learned 
throuqh Alan Klein, who had called Bhasker Menon, that 
Mr. Levy was coming out with the album. 

Q Did Mr. Coury say when Mr. Klein had spoken 

Mencn? 

A He said earlier in the day, because I believe 

ask him when he had learned about it because I -- 

disturbed that I had only learned about this some- 
where between three and four o'clock that afternoon, ad 
I hadn't spoken to any veonle at Capitol vcrior to that time 
or subsecuent tm -- or prior to being in Mr. Lennon's avart- 
ment. 


Your Honor, may T just have a 
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THE COURT: Sure. 
(Pause. ) 

9 se ide I show you Defendants' Exhibit Ccccee 
and ask you if you have ever seen that teleqram or a copy 
Of Pex 

I think they are all the same telearam. 

Yes, I have. 

Prior to that teleacram beinag sent did vou dis- 
cuss the sending of it with Mr. Lennon? 

A T am not sure if I discussed that Darticular 
telearam with “Mr. Lennon. 

Do vou know whether-- 


THF COURT: Who is that from and 


MR. SERGEY: That is the one, vour Honor, 
Mr. Lennon to Mr. Levy. 


THE : ‘ i m evidence? 


THE COURT: All ricaht. 


Do you recall whether either vou or Mr. Lennon 


wt a resvonse from Mr. Levy to his telearam? 
MP. SCHURTMAN-: Beraqen, which telearam 
q 


did vou say was in evidence? 


BERGE: Roth of them are. 
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SCHURTMAN : Mav TY see them? 
BERGEN: Sure. 


SCHURTMAN : Our list doesn't show them as 


in evident. 
(Pause. ) 
Fr) 


MR. BERGEN: Would you read back the auestion 


to him, please. 
(Question read.) 

A I received a teleqram from Mr. Levy. 

2) Mr. Seider, I show you a document that has been 
marked as Defendants' Exhibit DDDD for identification and 
ask vou if that is the teleqram. 

A I received -- on the second part, the second 
telearam, Mr. Bergen. 

0 You mean vage 2? 

A Page 2. 


0 Of DDDD. 


A DDDD. and that was sent to me, and I Oa 


I believe I may have gotten a copvv of this also in 
California, and I believe that I got the ton nage of 
DDDD and that mav have been sent to me bv one of Mr. Lennon's 


emolovees. 


THE COURT: I wonder if I could see yyy, CCCC and 
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DDPN isn't in vet? 
MR. BERGEN: No. I offer it now,vour Honor. 
THR Coren™: All riqht. Anv objection? 
MR. SCHURTMA’: No obtection. 
THE COURT: All right. Received. 
(Defendants' Exhibit DDDD was received 
evidence.) 
9 vou respond to -- 
SOURT's Just a moment, please. 
RERGEN: TI am sorrv. 
All right, Mr. Beraen. Go ahead. 
» did you resnond to Mr. Levy's 
telecram, DNDN? 
A Yes, 
I show vou a document that has heen marked 


FEEF and ask vou if that is that telearam. 


BFPRGEN: I offer EFEF inte evidence, vour 


MR .SCHURTMAN: No obtection. 
All right. Received. 
(NDefendants' Exhibit EMFF was received in 
evidence.) 
tid vou ever receive anv resvonse 
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to the telegram that 15 Exhibit EFEE in evidence? 
A Idon't believe I did. 
a) Did you or Mr. Lennon on October 8th tell 
Mr. Levy that Mr. Lennon had breached the Come Together 
settlement? 
A No. 
0 Was Adam VIII ever mentioned during the course 
of the October 8th meeting? 
A I don't -- I have no recollection of Adam VIII 
being mentioned. 
QO Was there ar’ discussion on October 8th of 
any maximum duration on the promotion and sale of the 
album? 
A No. 
9 Did anyone on October 8th say that the 
production and distribution of the Lennon album would be done 
as quickly as possible? 
A I don't recall that -- those words. 


9 Was there anv discussion on October 8th that 


any television mail order promotion would be exclusive 


of normal distribution? 
A Ne. 
Qo Did Mr. Levy during the course of the October 


8th meeting or at anv other time sav that his comranv would 
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have to have such an exclusive? 


I just don't recall conversations about 


exclusivity because the conversations never aot very far. 


0 Was Mr. Svector's rovaltyv arranaement with Mr. 


Lennon and EMI ever mentioned at the October 8th meetinq? 


Did either vou or Mr. Lennon durina the course 
of the October 8th meeting state that Lennon would take 
care of Capitol or EMI from some royaltv that Lennon would 
receive from Mr. Levy? 

A 

9 On October 8th did vou discuss the selling price 
for any album? 

A Other than the fact that Levy had indicated 
that single albums sold generally for about $4.98. 

9 During the time of the 1969 neqotiations leading 
up to the EMI-Annle, Avple-Cavitol agreement, and I am 
talking svecificallv about the Anple-Canitol aqreement, 
was there any such thing at that time as TV mail orders? 

A I don't recall TV mail orders. 

Did that term or concert, TV mail orders, ever 
arise during the negotiations leading un tothe Apple- 
Canitol 1969 aqreement? 


A I have no recollection. 
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MR. BERGEN: I have no further questions. 
THE COURT: I thought you were going to cet 


into this. There was another topic which I would be 


interested in covering and that is the recording of the 


John LennonRock and Roll and the deletion of Angel Baby. 
You recall Mr. wenn said he spoke to Mr. Seider and got 
his consent to delete that number. 
MR. BERGEN: I can ask him that, vour Honor. 
THE COURT: Ok3y. 
Q Mr. Seider, do you recall any conversation with 
Mr. Lennon at the time that Mr. Lennon was finally mixing the 
album and doing the lacauer masters with respect to what 
sonas woud be on the album? 
A I reall that I was down at Record Plant and 
John was EQing or was working in the cutting room making the 
master lacuuer and I think they were working on Angel Baby 
or Be My Baby and some other tunes and we then went out to 
eat. 
I recall that we went to Downey's around the 
corner from Record Plant, which is on West 44th Street 


- 


and John was kind of quiet and I asked what the pro> lem 

was and he said that he was having trouble with Anael Baby 

or Be Mv Baby, I forget which particular tune, but the problem 
was that in the cuttina room he had mentioned the fact that 
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the various instruments were all -- seemed to be in different 
keys or different voices or thev just weren't in balance and 
he was trying to qet them in balance and he was just very 
disturbed about it and he said "Could I leave it off?" 

I said, "Look, this is vour record. You do what. 
you want, and if you want to leave it off because it is 
artistically not cood, then leave it off. It is not un to 
me, it is un to vou.” 

9 Did “ir. Lennon sav anvthine about what he had 
been trvina to de to the two soneas, Anqe!] Baby and Be Mv 
Babv? 

A I don't recall which of the sonas, but I know 
that one of the sonds -- it is jus¢ like all the instruments— 
were in different keys. He told me thev were just like 
wavina, there just wasn't a steady tone to it; or some 
words to that effect. 

@) Did Mr. Lennon sav thet he had tried toedit 
whatever sonq he was talkina about? 

A Well, he tried to aet it so evervbodyv was in 
etfect in syne, ali the musicians, but it was basic2ilv the 
fact -- then I think he seemed to -- I think I seem to recall 
him savina it seemed to bring back the memories of that 


particular session, when veovle were rather -- it was 


a rather difficult session when those songs were laid down or: 
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those two songs were laid down. 

Q Did Mr. Lennon say anything about that he had 
tried to save the two tracks? 

A Well, he was always trying to save tracks. 


John dvesn't like things in the can. 


THE COURT: Did you think about itin connection) 


witn the settlement or didn't that occur to you? 

THE WITNESS: It didn't occur to me, your 
Honor. Mr. Lennon puts on his record those songs that 
he thinks are proper and artistically viable and a reflection 
of his artistic talent. 

a) At that time, Mr. Seider, what was the posture 
vis-a-vis Mr. Levv? 

A I believe Mr. Levy said -- had said he was 
coming out with the album and Capitol had learned from Kiein 
the progress of Levy's developments. 

Q So that this converstion you had with Mr. 
Lennon was after you had had the meeting with Mr. Levy 
where he had announced to you that he was coming out 
with the album? 

A It was after, it was after January 30th. 

MR. BERGEN: I have no further questions. 
THE COURT: You may step down. You willbe 


recalled for cross examination. 
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(Witness excused.) 


THE COURT: Do you have your witness to put 


Schurtman? 
MR. SCHURTMAN: T call Mr. Philin Kolsky. 

K OLS & Y, called as a witness bv the 
nlaintiffs, havina been first duly sworn, testified 
as follows: 

DIRECT FXAMINATION 
BY MR. SCHURTMAN: 
9 Mr. Kolskv, > vou use a professional name 
the music business? 
A 
a) What is that name? 
It is known as Phil Kahl. 
Yow lona have vou used that name? 
Since I heen in the music business. 
Which has been for how lonaq? 


Approximately 32 vears. 
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MR. SCHURTMAN: Your Honor, since all the witnesses: 
have referred to ‘ir. Kolsky as Mr. Cahl, may we continue to 
call him Mr. Cahl for the purposes of this case? 

“HE COURT: If that would be helpful. 

Is that all right with you, Mr. Cahl? 

THE WITNLSS: Yes. 

Where do you reside? 

10 East End venue, Manhattan, Wew York City. 
re) Are you the vice president of the plaintiff, 
Seven Music Corporation? 

Yes, sir. 

How long have you held that position? 

A little over four years. 

Q What are your duties in that position? 

A I am professional manager, vice president, and 
administrator of big Seven Music Publishing Corporation, 
domestically and internationally. 

Q Are you also employed by Adam VIII, Limited? 

A No, sir. 

Q Can you tell the court briefly your history and 
packground in the music industry? 

A When I was in the service for about three years I 


was assigned to Special Service. I put on shows for the 


commissioned officers and non-commissioned officers for about 
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THE COUR’: When was this? 

SHE WITLSS: T was drafted a year before Yearl 
Harbor. 

THE COURT: The second World War? 

SHE WITNESS: The second World War, vour lionor. 
And after being in the army a little over three years I then 
becane road manager for Popular Bands of America, Ina kay 
hutton and Bob Chester. After leaving ther. a joined a music 


company called Jefferson “iusic as a songman, also known as a 


song plugger. 1 then ieft Jefferson ‘tusic and joined a company 


called Saintly Joy “us: “Or? I stayed with them approximately 

tiree years, left ther and joined + 123 y Notion Picture 
music division. I was there approximately five 

years. I left there and I met with Morris Levy and became a 


partner in a music company called Patricia “Music. 

When was ‘hat approximately? 

Farly '50's. I remained with “iorris Levy approxi- 
mately ten years. ‘se formed other companies, such as Cahl 


Music, Planetary ‘‘usic Corp., record companies and after 

being with Lam ten years, I decidied to qo on my own. 

My brother and I formed the record company called Diarond 

Records, Picture Tone ‘lusic Publishing Company, Toby-Ann 
Corp., and Richard Irwin ‘tasic Publishing 
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Corp. After six years I sold the company to Fdwin li. Morris 
and Company and re-joined Morris Levy as vice president of 
Big Seven Music Publishing Corp., which I am today. 

Q Mr. Kolsky, were you at the Club Cavallero on the 
evening of October 8, 1974? 

A Yes, sir. 

Q Do you remember seeing Mr. Morris Levy together 
with John Lennon and some other. people? 

A Yes, I did, sir. 

Q First of all, how do you know the person was John 
Lennon? 

A I had met John Lennon before. I had met him in 
June of 1974 at an award dinner given by Broadcast Music Inc.,| 
which is a collection society for publishers, cox oosers and 
authors. Big Seven Music was given an award for one of tneir 


copyrights called Daddy's Home for the year of 197:.  -fuha 


Lennon was there getting various awards for various copyrights’ 


he had composed and performed. My wife and I were introduced 
to him anc his wife. We had a very short conversation. Some 
photographers took some pictures of us. And that was my first. 
meeting with John Lennon. | 
The second meeting was October 8 at the Club 
Cavallero, where I was introduced to him again, because he 


pee ‘ 
didn*t remember me. 
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Yare your mind bacon te tip sctober &, 19/4, meet- 
ing and tell] the court as best sou can recall the settina oft 
the meeting, how it got started, who was present, and then we 
wili get into the subject of who said what to him. 

Lennon and “Mr. Seider arrived at the Club 
Cavallero early October 8 in the evening. The maitre-d 
announced then, and Mr. Morris Levy came over. Mr. Seider 
introauced Mr. Lennon to Mr. Levy and they sat in the first 
booth entering the dining room on the lefthand side and they 
began talking. 
yell us each person who was there. 

John Lennon, Morris Levy and Harold 
elder. 

Q id anvone join the meeting? 

A Approxinately 15 minutes later or so I joinec the 
meeting, ani later on ‘iiss May Pang joined the meeting. 

2 Now, Mr. Cahl, you have previously testified in your 
deposition that you do not recall a Mr. Bernard Brown being 
at that meeting? 

Yes, I did. I have since heard that Mr. Bernard 
Brown was a witness and testifiec that he did attend that 
meeting. Other witnesses have testified that he did attend 


that October meetins, but to my best recollection I do not 


recall him attenuing the Uctober 3 meeting. 
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well, wo you recall meeting Mr. brown at some point 


\ 


around that period of time? 


A Yes, 1 do. 


At what point would that have been? 


6 , 
A On October 9 I got a call from Miss May Pang in my 


office to inform me that a Mr. Bernard Brown would be picking 


8 
me up to take me to the Record Plant to hear the Phil Spector 


9 

tapes. Mr. srown calle to my office. He was announced at the 
10 : ; : 

reception desk. My secretary came out, brought him into my 
< office, and we chatted for a moment, and I don't recall whether 
12 : , 

it was a taxi or a limousine, but we drove over together to 


the Record Plant. 


14 
e) Well, in any event, getting back to the October 8 


15 : 4 
meeting at Club Cavallero, has your recollection been re- 


Mr. Brown was 


16 : 
- freshed by the testimony of otner people that 


at that meeting on October 8? 


PRETTYMAN: I object. He says to his best 


wR. 
recollection he does not recall him being there. 


Same objection. 


‘MIR. BERGEN: 


21 : . Ree ; 
“R. SCIHURTMAN: I am asking hin if nis recollection 


has been refreshed. 
THE COURT: Let him testify. 


A I must assume, Mr. Schurtman, that if witnesses 


gy && B BSB 


have testified -- 
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we 


HOLSRV> tirect 
we are anterestecd in is 
recollection. I think vou d cover 1t a minute ago, but let 
me aSk yOu again: In view ot all that you have heard what is 
your vest recollection? 
he did attend the October § 

meeting. 

sOW, “nen you joined Mr. Lennon and Mr. Levy and 
‘Mr. Ceider, was 1 discussion in procress? 

Will you repeat your question? 

I wiil rephrase 1t. You say that at some point you 
jyoinec > Levy and “iy. Lennon and “ir. Seider at the table? 

Yes, sir. 

were tney discussiny sonething at that point? 

when I sat down ‘iarold Seider was telliny Morris 
Levy that they were having a problem with ‘ir. Phil Spector in 
getting a Rock and oll album finishec and they were there to 
try to niake amends, to do something to correct the breach of 
contract that had occurred. John Lennon turned to “torris and 
told him all the stupid and crazy things that were happenina 
at the studio between him and Phil Spector, and that he no 
longer could continve to finish the album, that he really 


tried to, but he cave u» hope, and he beaan to work on another 


¥ 


albun, he began to write and to produce another album for hin- 


, and that he was sorry that this had happened and he was 
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here t. find a remedy to cure the breach. 

s) What happened next? Give us your recollection of 
everything you heard or everything that was said in that 
discussion. 

Pa John Lennon said that he was unatle to obtain the 
masters that he had already recorded with Phil Spector because 
he had locked therm up at his home. He had tried every way to 
get them, but he couldn't. Eventually, they got them and they 
had to pay between 80 and a hunered thousand dollars for them. 

Mr. Levy asked Mr. Lennon how were the masters. 
lie said, “They are pretty good. In fact, they are very good, 
but it needs a lot of editing and mixing, because me of the 
verses of the recordings were too long," but he felt he could | 
salvage most of the recordings that Pnil Spector had done. 
And at that time Morris Levy asked John Lennon, "Are you 


familiar with the TV commercials about albums, compilation 


albums, all sorts of mail order albums on Ty?" And he said 


to Morris, "Yes, sometimes they are a pain in the ass, be- 
cause i love watching TV, and these commercials are on TV 
every ten or fifteen minutes.“ Mr. Levy asked Mr. Lennon, 
“Have you ever seen mine.” He says, “What are yours?" 

And he expressed some of the albums he had on TV. He said, 
"yes, I have. I still don't like them. Some are good; some 


are bad." 
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At one po ‘ © conversation, “4r. rchurtman, 
I was a listener most * the tiane. “ir. Seider had mentioned 
to Levy, “Would $200,990 settle this breach? And “r. Levy 
said, ‘.io, absolutely not. 

And 1 was then askeu a question oy ‘Ir. Levy, 
“Lxplain to Mr. Lennon andi to ‘lr. Seider why, having been 
an experienced music may and knowing the superstar that Jehn 
Lennon was and tne performer, that 1 nad recorded the 
obvious sonas Of sig oe his album, the catalogue of 
pig Seven would have ennanced far more than 5299,990.° 

THE COURT: Is this something you are now saying 

this sometnin: you were saying at tne ti.e? 


we 


VHE WITNESS: This is something what I was telling 


John wennon, “Mr. Levy and Mr. Seider. 1 told them in ‘ssy 


experience as a music man that artists from all over the 

world who would listen to the songs that were in the album of 

rock and roll, sonjs that he had written, they would pay special 

attention to this, ana many performers and artists would cover 

records. Cover records, your Honor, are records re-arranged 
different artists who aive different versions of their 

interpretation of the song. Over the vears there may have 

been hun@reds of cover records in various ianuuaces all over 

the world. We have that in our catalogue tuJay. Then I 

explained? some of the songs we had in the cataiogue. There 
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is a song, Lullaby of Baird Land, which has over 350 to 500 
different recordings all over the worid. I would mention some 
other tunes. So the $200,000, I agreed with “Mr. Levy, was not 
a remedy for the cure of this breach. 

What happened next in the conversation? 

SN Mr. Levy continued to talk to John Lennon and tarold 
Seider about possibly getting the rights to a TV package, 
because if ‘ir. Phil Spector's recordings could be salvaged, 
he felt that a TV package would be astronomical and probably 
the most popular TV package ever in the United States, because 
of the stature of John Lennon being a superstar. 

Q Did Mr. Lennon respond to that? 

A Mnthusiastically. tie said, “In fact, Capitol 
Records do not have any TY rights in mycontract.” And he 
got very enthusiastic. 

Q Mr. Cahl, when you say he got enthusiastic, how 
did he show his enthusiasm or what did he say? 

A jie wanted to know more about the mechanics of it, 
and Morris explained to him that he would reach a new audience 
he had never reached before, because we were doing songs from 


the '50's and '60's, and the kids who would now be grown-ups 


would be listening, saying, “John Lennon is doing these 


songs.” ‘This gave him more enthusiasm. At one time he said, 


can’t wait to do this. This is a great idea, Morris.” 
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and Seider sort of agreed with him, and, in fact, Morris said,, 
| 

“parold, will I have any problem?" He said, “!io, not with 

us." And John Lennon also made a remark to Mr. Levy that he 

was re-negotiating a contract with [MI that was almost going 

to be up within a year, and then in the Furopean ma-:ket he 

could foresee no problem because if you re-neqotiate a contract 

with John Lennon, John Lennon is in a position to have a lot 

to say in the re-necgotiation of a new contract. 


Q Was there any further discussion? 


A Morris Levy asked John Lennon and Harold Seider, 


"What royalty do you get?" I don't recall if it was Mr. 


Seider or Mr. Le. on, but one ae tie two said, "Twelve per- 
cent.’ And they began discussing the «sunt of songs that 
would be inthe album. When 1 say "they," Morris Levy and 
Jonn Lennon. Morris Levy suggested 20; John Lennon did not 
want any part of the 20 records at all. lie said, "I want to 
do 15 or 16 -- 

20 records? 

20 titles, I am sorry. John Lennon said, “I would 
rather do 15 or 16, because I can create better arrangements 
and be able to do better sounds and I would rather just do 
15 or 16. Norris agreed with him. 

They then djiiscussed, Mr. Seider, “Mr. Lennon and 


price of the TV mail order package. don't 
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recall whetner Mr. Seider or Mr. Lennon said $6.98 or $7.98 


for the album and 98.98 or $9.98 for the 8-track. But Morris 


Levy disagreed. lie said, “You got to give them a great buy, 


and since it is only going to be a single album, it should 
not be more than $4,95 or $4.98 for the album and $5.98 or 
$6.98 for the 8-track.” 

MR. PRETTYMAN: May I have the last answer read 
back? I keep haviug trouble hearing. 


(Testimony read.) 
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9 Mr. Kahl, let me clarify one nnint in your 
last answer. You said you couldn't recall] whether Lennon 


or Seider mentioned the higher prices. Ts it your testimony 


| 
| 
| 
| 


i 
H 
i 
i 


that neither of them said it or that one of them said it? 
A One of them said it. 
fe) But vou don't remember which one? 
I can't recall which one. 
0 How did the participants in this discussion leave 
the question of orice? 
A Because John had turned to Morris, as I said in 
my testimonv before. that he was willina to qive him the 
mail order riaqhts to this TV package, and he said that 
Capitol had no TV riaqhts, and we Started to talk ahout sonas 
that he wanted to do. 
Prior to that --let me qo back a Little -- 
prior to that he had asked Morris if he could come to the 
ant, Record Piant the next dav te listen to the Phil 
Spector tanes? 
COURT: Who asked who? 
John Lennon asked Morris Levy, 
right. 
WeAl on haotween 


ig Ba 
eae ’ 
mwvetret y 
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if Mr. Seider had anything to do in naming songs in consider- 


ation for John Lennon to do. I mentioned some songs, Morris 


Levy mentioned some songs, May Pang mentioned some songs, 


John Lennon mentioned some songs. 


I took note of some of the songs and made 


- 


notations of them. 


MR. GRUMBACH: Your Honor, the witness has 


just mentioned May Pang I believe for the first time at this 


meeting. I don't believe we have had any indication of 
when she arrived. 

THE COURT: No, I disagree. 

Let us go on, Mr. Kahl. 

A I made notations of these titles and there 
was further discussion between Mr. Lennon and Mr. Levy 
about getting a special rate on these copyrights. 

The statutory rate in those days, your Honor, 
was 2 cencs per side, and Morris Levy had mentioned 
to Mr. Seider and Mr. Lennon that we have to aet the 
cheapest rate possible. 

THE COURT: Who mentioned that? 


THE WITNESS: Morris Levy to Mr, Seider and 


Then Morris Levy said that Phil Mahl will take 


this situation. he will eall the publishers. 
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John Lennon acreed and that nart of the subject 


was dronved and they went into further discussion somewhat 


with EMI. I frankly -- 


MR. PRETTYMAN: What was that? I am sorry. 


A Some further discussion between Harold Seider 
and Mr. Levy about FMI, about foreiqn riahts, and John 
Lennon got more enthusiastic and then while Harold Seider 
and John Lennon were talking across one side and another 
John and I were discussina titles. 

MR. SCHURTMAN: Would you read back the last 
answer? 

THE COURT: Yes, vlease read that back. 

(Answer read.) 

8, Mr. Kahl, you said that Harold Seider and 
John Lennon were talkina on one side? 

A I said Morris Levv. I am sorry. IT meant 
Morris Levy and Harold Seider. 

4 TI see anted to clarify thac. 

T said S$ Levy. I didn't mean John 
Lennon and I 
talking on 


"“E8Si0n with 


eed ar, Ol Gee Re ies. Soot, © oS 
FOLEY SV ASE NEW YORE Na. TH 


’ 
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Q Were you also listening to the discussion betwee 
Mr. Levy and Mr. Seider at that point? 

A As best as I could, but I couldn't get all it, 
but I did hear something about foreign rights and EMI. 

QO All right. What were you and Mr. Lennon dis- 
cussing at that point? 

A Titles, song titles. 

Q Can you remember some of the titles that 
were mentioned? 

A I mentioned some, he mentioned some, Rip It Up, 
Teddy, Get Ready, I had said Slippin' and Slidin', Why Do 
Fools Pall in Love, Tossing and Turning, John mentioned -- 
May Pang mentioned some: I don't recall. Morris Levy 
mentioned some; I don't recall. But I had written them 


down. 


Q . Do you remember any further things being said 


at that October 8th meeting? 
A Yes. They started -- Morris Levy told John 
Lennon and Mr. on that he vcrojected anywhere between 
3 to 5 million albums and cartridges to be sold ail over 
the world on this TV mail order package. 
2 Was there any discussion about which of 
Mr. Levy's companies would handle the TV mail order package? 


A Adam VIIT. He had spoken to hin earlier in the 
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evening and he had asked him if te had seen some of his 
commercials and Jonn Lennon said he had. 

(a) Did Mr. Levy mention Adam VIII by name? 

A Yes, sir. 

@) Was there anv discussion about a photograph 
to be used on the cover? 

A At one time during the evening John Lennon 


said he knew a German pvhotoaqranher ’ .t had some picture of 


his and that he would be in touch with him and it was dropned, 


that he would be interested in using this picture mavbe for 
the cover of the album. 
o Mr. Levy explained to Mr. Lennon and Mr. Seider 
the mechanics of a TV vromotion? 
A Yes. he did, sir. 
Can vou tell us as best as you can recall what 
Mr. Levy said on that vocoint? 
A Thev were talkina about costs and since I don't 
know anvthing about the oneration of Adam VITI I did not 
pay too much attention to it. I think T was conversinea 
a little bit with May Panda. We exchanged rhone numbers while 
they were discussinc and iottinea numbers down. 
For what curnose did vou exchandce nhone numbers? 
ws to be in constant touch with each 


were in the middle of this tyne of meetina. 


Me Ta OTR CORT SEPCATOMS A Se eT e * 
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and I gave her my office number, she gave me two phone numbers. 


I told her mine and she gave me two numbers where I can reach 
her and Mr. Lennon or Mr. Lennon and her together in the 
office wherever they were or in the studio. 

‘@) Was any reference made in the discussion ti 
use of retail fulfillment centers? 

A There was discussion, recom waver knew what 
it meant really, because I a. not involved in TV mail order. 
But there was discussion, but I didn't pay atention to it. 


Q But you did hear retail fulfilment centers bein 


mentioned? 

A Yes, I did. 

Q By whom? 

A I heard it by Morris Levy. 

Q Was there any discussion abou” the ° sranqement 
with Phil Snector for him t- be « *msensated “or the use of 
his tanes? 

A Yes, there was. 

(a) Will vou tell us what was said on that subject? 

A When Morris tevv had asked either Mr. Seider 
or Mr. Lennon what the John Lennon royalty was, and it was 
12 percent, John Lennon I think said that on this rock and 
roll vackace that Spector was oroducina he was to det 


3 percent. Since he did not finish chs album end whatever 
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vart of the album he could salvage he would pay him pro rata 


and it would be out of Jonn Lennon's rovaltv, and this is 


| 
' 
| 
| 
| 
| 
| 
| 
| 


what John Lennon said to Mr. Morris Levv. 
9 You mean John Lennon would vay Spector? 
Yes, sir. 
(9) When vou sav out of John Lennon's rovalty, 
what royaltv are vou referrinacto? 
A The 12 vercent of the TV nackaqe, of the retail 


- 


@) Do you recall anvthing else heing said at that 
meetina? ji 
A I remember John saecie to me -- I was sitting 
directly across -- that he couldn't wait to leave, that he 
was so excited, and he also told me that "I am grateful that 
you are going to help me in weceine ahi this music, you know, 
together." 
Was there any discussion about the lenath of 
takes to conduct such a TV vromotion? 
recall that, sir. 
testified that vou heard “r. Levy 
Let me sav this: 


ime durina the conversation there was 


ite rapidly and even in time for 
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Q But you veskitiee previously that Mr. Levy 
explained the mechanics of a TV promotion to Mr. Lennon and 
Mr. Seider. Do you recail uations in that explanation there 
was any reference to how long the TV commercials are shown? 


Oh, yes. He usually runs these commercials -- 


No, tell me what you heard, not what you 


Well, to my best recollection, I heard him say 

that he runs commercials anywhere between 8 and 16 weeks. 

Q Mr. Levy said that? 

A Mr. Levy said that to Mr. Seider and Mr. Lennon. 

Q Do you recall anything else about the meeting 
at this point? 

A Well, no, except that I was excited too because 
I was involved with Morris Levy and the response that we got 
from John Lennon, and he was more than charming to Morris 
Levy and they sort of took a liking to each other, because 
I noted that they were talking together and he was accevot- 
ing Morris Levy's knowledge of the music business, not only 
as a TV packacer, also as a man with his backcround, and 
they responded and he says “Morris, you got a deal with me. 
I want you to have the vackage, and I will have no probiem 
in givine you this vackage, because Capitol does not have 


anv right -- he repeated that a few times. 
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Did he sav Anple did not have any riaht? 


Canitol I said. 


Q Was it your understanding at the end of the 


meeting that some sort of a deal had heen made between 
Mr. Levy and Mr. Lennon? 

MR. PRETTYMAN: Objection, your Honor. 

THE COURT: What is the question? 
Let me hear the last answer read back, please, and then 
we Will have this question read. 

(Record read.) 


MR. SCHURTMAN: Your Honor, I respectfully 


THE COURT: Yes. TI will overrule the objection. 
A After spending over three hours, approximately 

three hours or more -- I mav be wrong -- and after this 
whole conversation. there was no anestion in mv mind there 
was a deal made. Whe: the meetina ended “Morris Levy and John 
Leanon and Harold Seider shook hands and thev left. 

Morris and TI staved at the Club for a while. 
Naturally, Morris was very excited about it. That was the 

Wi of that evenine. 

What was vour understandinda, “Mr. Kail. as to 

what would haoneyv to that oriainal Come Tocerher settlement 


anror ent, tne one that vou sav will be breached? 
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MR. PRETTYMAN: I object unless he states what 
he bases his understandin« on. 
MR. SCHURTMAN: That will be my next question. 
I would like to get his understanding at this point, your 
Honor. 
THE COURT: All right. 
A That this meeting had cured -- this meeting, of 
shanking hands and telling Morris Levy “You got my TV pack- 


age deal,” would cure the breach of the contract. 


Q And what was your understanding as to the royal-| 


ties that were to be vaid under this deal that you have 
testified to? 

A That’ John Lennon would get 12 nercent, that he 
would take care of Phil Spector. 

Q Did anyone say anything about who would pay 
the advertising, packaging, mail order fulfillment, and so 
on? Did you hear any discussionon that point? 

A Yes, I did, sir. When he was telling -- 
when John -- when Morris Levy was telling John all the 
facts about TV packaging, he would pay for the commerciai, 
he would pay fer the pressing, he would pay for the album, 
he would do ali the advertisina, and he would vay ll the 
costs except the recording costc. 


Who was to pay the recording costs? 
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A John Lennon. 

9 Was it your understandina thet the album that 
would be prepared for this TV package would contain some 
of the Spector sonqs? 

A That night I wenn’ sure, because John Lennon 
had said that the Spector recordings were good, but he 
wanted Morris Levy to hear them the next ds, and John 
Lennon felt that he could salvage some of tne recordings that 
he had made and that we would use, if they were salvaged, inte 
this nackage that he was giving to Mr. Levv, to Adam VIII, 
and in fact Mr. Levy had told Mr. Lennon that "If you only 
decide to salvage four or five you would not have to qive 
Phil Spector 3 percent, you would only have to give him 
pro rata of whatever was recorded and to be released." 

Did vou see Mr. Lennon again the next day? 
Yes, sir. 
Where did vou see him? 


A At the Factory, at the recerding studio, the Plant 


Factory or the Factorv Plant. I get them mixed up. 


9 The Record Plant? 
A The Record Plant. t am sorry. 
And who was at the recording studio? 
When YI arrived there with flernard Brown 
been there, Mr. Garlick, John Lennon, 
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May Pang, some enaineers,and a qroup of other people on 
the outter part of the studio, and when I arrived I was 
invited into the listening studio, and John Lennon proceeded 
to pay the Phil Spector tapes. 

Q Did Mr. Lennon play dee those songs that 
belonged to Big Seven or did he also play other songs? 

A Oh, he played other songs, sir. 


QO Was there any discussion about the sonqs at that | 


A I am a music man. I loved them all, and 
I t-id that to John Lennon. 
Q Was anything else said about the songs or the 


tapes or the album? 


salvage a lot of these cuts and that it needed editing, 


and Morris suggested that too to him, that some were too lonq, 


| 

| 

A No. except that John Lennon felt that he could | 
| 

| 

| 


he could shorten some of them, he could sweeten some of 
them, he could mix them better, and that there was enough 
there that he could salvage, and the amount of how many, 
I don't recall how many there were, whether four or five, 
I don't recall, or maybe more, I don't recall. 

Q Did you see Nr. Lennon aqain that evening? 

A Yes, I did, sir. 


Where was that? 
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A In fact, TIT had a qlass of chamnaqne that after- 
noon with John Lennon and I found out that he was 
attending a dinner that night for the president of Atlantic 
Records, Mr. Ahmet Ertequn, and I told him that I would he 
there with mv wife. 


He says, "Well let's look for each other.” 


I attended the dinner and I couldn't -- it was 


the grand ballroom of one of the biq hotels, so I couldn't 
see John Lennon, and J had a very noor table, and some of | 
these dinners are very borina, so I left quite early, be- 
cause I ha: nown that Morris Levy had invited John Lennon 
to the club for a nartv because it was his birthday, so my 
wife and I left early, and John Lennon arrived at the 
Club with a qrounr of - mle and when he saw me he savs 
"You know, I looked for you, I couldn't find you," and I 
told him I had snuck out a little earlv. 

He said, "I couldn't. I had a rinaside 
table. It would have been a little embarrassinca." 

Did vou and Mr. Lennon discuss anv business 
that evening at the Club? 


x Of Cetober 9th? 


Sif. 


tomar pF yar thas tha Oertetnhar Geh want ine 
-PSTLTLecd tnNaAt a ae CTOHeaT Lar MOeecina 
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there van a discussion about you getting gether with May 
Pang to pull some old rock and roll sonqs together. Can 
you téll the Cort what, if anything, you aia along those 
line? 

A Well, the next morning which I got in the office | 
-- it wasn't that I was getting together with May Pang: that 
we would be in touch with each other-- I called May Pang. 
She wasn't in. She called me back and she gave me some 


more titles I had typed. 


My secretary had typed out some of the titles 


i had written down and my secretary proceeded to get the name. 


of the publisher, the name of the aresti who recorded the 


song, and the owner of the publishing company, because I was 


‘quite familiar with many of the pu) lishers in the United 


States, and whenever she called, she called ne for titles, 
I, you know, marked the titles down, got the copvies, or 
whatever I had to do. 

@) Mr. Kahl, let me show you a document thet has 
previously been marked Plaintiffs’ Exhibit 23 for identifi- 
cation and ask you if you can tell me what that is. 

A Yes, sir. 

9 What is that? 

my These are the titles that we had discussed on 


October Sthand some time durina the dav of Oetiber 9th and 
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I made up a list of the title, the artist, the label, the 
writers and the nublisher. 

On October 8th Mr. Lennon and Mr. Levv had 


instructed me -- actuallv, Mr. Levy had instructed me, and 


John Lennon agreed, co qet on the vnhone and call some of 


these publishers and try to aqet the lowest rate I nossihlv could 


in reference to this album for TV. 


+ s 


= proceeded to make some phone calls. Do vou 


want me to continue, Mr. Schurtman? 
THE COURT: Can I see that exhibit? 
Show the exhibit to the Court, Mr. Kahl. 
What I would really like veu to tell me 
point is what this exhibit is. 

A These are the titles of sonas that were 
consideration for John Lennon to record for the balance of 
the rock and roll album for Morris Levv, for Adam VIII. 

9 Who vrenared this exhibit? 

My secretary, Maria Acevedo. 


And did you qive it or show it to Miss Mav 


A I either sent /t to her by mv runners or the next 
time I saw him I aave it to him in verson cr sent it to 
them by messencer bv one of mv runners. 


MR. PRETTYMAN: Did vou say sent it to them? 
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THE WITNESS: Miss May Panq or John Lennon. When 
I say them it is May Pang or John Lennon, because that is 
the only people I dealt with in reference to this matter. 
MR.SCHURTMAN: I offer this exhibit in evidence. 
MR. PRETTYMAN: May I inquire, your Honor? 
THE COURT: Yes. 
VOIR DIRE EXAMINATION 
BY MR. PRETTYMAN: | 


Q When was this vrepared? 


| 
| 
| 
| 
| 
| 
| 
i 
| 


A What date? oe 
.@) Yes. 
A ~ October 9th. 


Q It was prepared October 9th and it is entitled 


"Sonas Given to John. Lennon.” 

A Yes, sir. 

Q And does that mean that those songs were 
given to him the night before? 

A Oh, no, sir. 

Q What does it mean? 

A I could have given them two, three days later, 
because -- well, I just answered your question. 

9 So it means either songs given to him or songs 
to be given to him? 


A These songs had already been given to him? 
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A Given to him. I don't know -- it was not on 
the 9th, but it could have been on the 10th or the llth. 
re) But it wasn't on the 8th? 
A Not on the 8th, no, Sir. 
Q When vou savy qiven to him, vou don't recall 


whether you sent this by messenaer, and if vou did send it 


by messenger, to whom did you send it? 


A - I sent it to May Panq or John Lennon. 
9 But vou don't recall which? 
A To me it is the same. 
a) I say, but vou don't recall to whom it was 
addressed? 
A No, I don't recall to who it was addressed. 
Q And if you gave it to cne or the other of them, 
what occasion was it that you gave it to them on? 
A For what occasion? 
9 Yes, what date was it or what occasion was it 
where vou handed it to either May Pane or Mr. Lennon? 
A WE11, it couldhave been the 19th or the llth. 
I don't know the tate I cave it to them. 
Could it have been some time after the 11th? 
No. 
Tt had to be the 19th or the 11th? 
No, it could have been -- could have been 
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the 10th or the llth, yes. 

@) No. I say, could it have been after the 11th? 

A Possibly. 

Q And did you dictate this to your secretary? 

A Yes, sir. 

Q You said your secretary prepared it, but you 
don't mean that she made up -- 

A Oh, no, not the list. I did. 

Q Did you write it out or dictate it over a 
machine or -- 

A I had a list of songs and I dictated some other 
songs. May Pang had called me ard gaveme some titles too. 

Q You say you had a list of songs and you reached 
for your pocket. Did you have a written -- 

A Well, I will give you a similarity. 
things on envelopes. 

Q When had you written that list? 


A October 8th. 


Q Then May Pang called you on October 9th and 


gave you some additional songs? 
A A couvle of titles, yes. 
e) Would you remember which ones? 


A No, I couldn't remember what tifles she gave 
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And by October possibly the 10th you had 


around 19 or 20 titles and their artists and their labels 
and their writers and their publishers and you sent this to 
Miss Pang or Mr. Lennon for what purnose? 

A For him to consider nicking and choosing the 
sonas he would consider for recordina. 

MR .PRETTYMAN: Thank you. 

I object to the exhibit, your Honor, as havina 
an insufficient foundation. 

MR. BERGEN: Same objection. 

THE COURT: Let me ask you this: What did you 
actually give to your secretary? Did vou give her all 
the information on that or some of it and did7you give it 
in a list or did vou dictate it? What did vou do? 

THE WITNESS: I dictated -- I gave her the 

the title. 

THE COURT: You sav you qave. You qave her the 
envelope that you had written on? 

THE WITNESS: No, I dictated that to her, sir. 
and I agave her the title of the sona. I didnt' know the 
artist, so she had to check out the artist that had the 
Oricinal recording of that sona, and the label, the recording 
company that had the artist, and the writers and who the 


nublishers were. 
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THE COURT: All right. I will overrule the 


objection and recieve it. 
(Plaintiffs' Exhibit 23 was received in 
evidence.) 
MR.PRETTYMAN: Could I have the last answer 
read, your Honor,please? 
THE COURT: Yes, certainly. 
(Answer read.) 


MR.PRETTYMAN: The word was she, that she did 


THE WITNESS: Maria Acevedo and her assistant. 

I have two secretaries. 
BY MR. SCHURTMAN: 

Q Is that the name of your secretary? 

A I have two, Maria Acevedo and the other 
secretary is Miss Hodges. 

Miss Acevedo is no lonaqer with the comnany. 
She is now at CCNY studying to be a linguist. 

And she has been with the company prior to my 
joining Mr. Levy, she has been with Mr. Levy, vublishina 
division, for I would say seven, eight years. 

9 Mr. Kahl, did there come a point where there 
was a discussion about rehearsals by Mr. Lennon and his 


musicians? 
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A Yes. Thrt took place afterJohn Lennon's 
birthday party, I think the following Monday. May Pang 
and John Lennon came to Club Cavallero and Morris -- thev 
had an apnointment with Morris Levv. I Joined them. 

John Lennon was very enthusiastic. He savs he has already 
gotten in touch with musicians, he is qoinoto start 
rehearsal as cuickly as vossible for this TV package, and 

at that time Morris Levv sucaested to John Lennon that if he 
would like he would aive -- let him use his farm up in 
Ghent, New York for rehearsals and that he would have 

the musicians with him ali the time and he wouldn't have 

to use studio time and wait for musicians to come late, and 
John thought a bit for a while and thoucht it was a pretty 
good idea and he says fine, and they made arranaements for 
havina the rehearsal at Mr. Levy's farm. 

2) Was there anv discussion about aetting instru- 
ments for the farm? 

A Yes, there was, but not exactly -- ves, there 
was. May Pang called me and asked me to qet some nercussion 
-- percussions are drums or some kind of eauivoment. drums -- 
and some amplifiers to be brouaht up to the farm. 

I told her I would take care of that and I woulal 


make all the arranaements. 


@) Mr. Kahl, let me show you Plaintiffs' Exhibit 24 
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for identification. What is that? 

A This is a list that John Lennon gave me and 
asked me to obtain five piano copies or lead sheets of each 
of the typewritten sonqs, except the last few that are crosse 
out. 

Q When did he give that to you? 

A And also John Lennon told me to try to use 
my best effort in getting the original recordina of the 
title and the artist. 

Q When did Mr. Lennon give you that list? 

A At that meeting when they decided they were 
going to rehearsal. 

(@) This was the meeting at the Club Cavallero? 

A At Club Cavallero, yes. 

The Monday meeting? 

The Monday meeting, sir. 

THE COURT: Can I hear the answer about what 
Exhibit 24 is. 

(Answer read.) 

Q Do you know if Mr. Lennon's handwriting is on 
this sheet? 


A Yes, I do, sir. 


MR. SCHURTMAN: Let me offer it in evidence and | 


then I will ask vou some questions about it. 
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THE COMy: Is that in Mr. Lennon's 
writina? 

THE WITNESS: Part of it is, sir. 

THE COURT: What part is? 

THE WITNFSS: The bottom nart, your Honor. 

THE COURT: Whose handwritina is the top? 

THE WITNESS: The ton is mine, your Honor. 

THE COURT: I thought you said Mr. Lennon qave 
you this list. You mean vhvsically qave vou that niece of 
paper? 

. WITNESS: This piece of vaner, your Honor. 


SCHURTMAN: Let me clarify that ‘ur Honor, 


if I may. 


COURT: Please do. 

@) Mr. Kahl, look at this exhibit. First of all, 
there are certain tvpewritten song titles on it. 

A Right. 

9 Dovou know who tvned these? 

No, I don't. 

ca) Were they on the sheet of paper when Mr. Lennon 
handed it to you? 

A This was? 

a) The tyvewritten sona titles. 


Yes, they were. 
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Q At the top of the sheet there is a handwritten 
notation which says "5 copies of piano copies” and then the 
words "Get piano tuned." Whose handwriting is that? 


A That is mine, sir. 


Q And when did you write on that sheet of paper? 


A The night -- that Monday night meeting. 

Q After Mr. Lennon -- 

A After Mr. Lennon handed me this paper I followed) 
his instructions by putting -- 

Q So you made a notation on the tcp? 

A Right. 

Q At the bottom of the sheet there are several 
song titles in handwriting. Whose handwriting is that? 

I believe that to be Mr. John Lennon's. 


And was that on the sheet when he gave it to 


Yes, it was, sir. 

On the side of these handwritten song titles 
are the words "this stuff in the can.” Do you know 
whose handwriting that is? 

A Mr. Lennon's handwriting. 
Q On the back of the sheet there are certain 


handwritten notations. Can you identify the handwriting? 


A Those are all mine, sir. 
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MR. SCHURTMAN: I offer it in evidence. 
THE COURT: Anv bijection? 


MR. PRETTYMAN: May I ask some questions, your 


THE COURT: Yes. 
VOIR DIRE EXAMINATION 
BY MR. PRETTYMAN: 
9 Did Mr. Lennon write the sonas at the bottom of 
Plaintiffs' Exhibit 24 for identification in your presence? 
A No, sir. ‘, 


QO Was Plaintiffs’ Fxhihbit 2% for identification 


aqiven to vou before or after yoihad sent or qiven Plaintiffs’. 


Exhibit 23 for identification to May Pana or Mr. Lennon? 

A This was qiven to me the nicht of the meeting 
after his birth av, which I assume was around the l4th of 
October. I do not mow the exact date. 

1a) My question wasS was it aiven to him before or 
after vou sent or aave Plaintiffs' Exhibit 23. That is the 
one you were just testifving about a moment ago? 

A Yes. 

MR.SCHURTMAN: Why don't you show it to him? 
MR. PRETTYMAN: Sure. 
0 In other words, the question is which of these 


two exbibits was civen or sent first. 
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This was aiven to me. I didn't send that. 

9 You are vointina to Plaintiffs’ Exhibit 24 for 
identification and the question is whether Plaintiffs’ 
Exhibit. 24 for identification was agiven to you before or 
after you sent Plaintiffs' Exhibit 23 to Mr. Lennon or 
Miss Pana. 

A To my best recollection, this was qiven to 
Mr. Lennon or Miss Pang before and I received that after. 

Q I want you to confirm very carefully what I am 


about to say,because I certainly don't want to misstate what 


you vointed to. The record, of course, doesn't qaet vour 


pointing. 
Do I understand that you sent Plaintiffs’ 
Exhibit 23 to Miss Pana or Mr. Lennon before you were qiven 
Plaintiffs' Exhibit 24? 
First of all. did I state correctly what 
just said to me? 
A I understood what you said to me. 
q Pardon me? 
I understood what vou said. 
Did I sav it correctly? 
MR. SCHURTMAN: Your Honor. is this vorover 
voir dire? 


THD COURT: Sure it is.«, 
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MR. SCHURTMAN: We are talking about the 
admissibility of an exhibit. 
THE COURT: No. Let us let it go. Let us just 
get an answer. 


MR. SCHURTMAN: All right. 


A This “Songs given to John Lennon" -- 
Q That is 23. 
A -- this is a file that was kept. When 


I -- this was used for getting rates. 
I also made up a list of songs to John Lennon. 
This is a copy of it that I sent to John Lennon. John 
Lennon chose from the 20-some odd songs these songs. 
Q Pointing to 24? 
A 24. 
MR. PRETTYMAN: Is it clear now, your Honor, 
which one went first? 
THE COURT: I have his answer, yes. 
Do you have any objection to 24? 
MR. PRETTYMAN: Let me just make one quick 
check here. 
Q Is all of the handwriting on the back of 24 
yours? 
“Hansen 246-4175" is mine. 


“Downstairs Records, 6th Avenue 42 subway 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
POLEY SQUARE. NEW YORK. N.Y. — 791-1020 


jhbr Kolskev-direct 
concourse, %5 West 42nd Street," that's mine. 
The one that is crossed out, "565-9283," is mv 
handwritina. "221-8989 is mv handwritina.” 
9 So all of the handwritina on the back is yours? 
A 
Does it relate to tnis exhibit? 
Tt relates to this exhibit. 
4] In what way? 
x In obtaining the oriqinal recording that Mr. 
Lennon requested of me to get and the piano copies. 
It was not difficult for me to get the niano 
copies or lec! sheets. It was very difficult. and 


it was hours and sometimes late at niaht, to get the record- 


inas of a Gene Vincentor a Buddy Holly, and when T did find 


it I some time had to nav anite a bit of monev for it. 

My anestion thouch, Mr. Kahl, was the reference 
to the subway concourse. That is something having to do 
with -- 

A With the records I had to obtain for Mr. John 
Lénnonr. 

This is where you had to qo to aet them, in 
other words? 

To cet them. richt. 


THE COURT: All riaht. We will take a break. 
(Recess. ) 
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MR. PRETTYMAN: No objection to Pla.ntiff's Exhibic 
24 for identification. 
MR. BERGEN: No objection. 
THE COURT: That is ~eived. 
(Plaintiff's Exhibit 24 for identification was 
received ineridence.) 
BY MR. SCHURTMAN: 
Q Looking at Plaintiff's Exhibit 24, will you clarify 
a couple of points for me. You say the handwritten titles on 
the bottom of the page you believe to be in Mr. Lennon's 


handwriting. How about the very last title, Ya Ya? 


A That is my handwriting. 
Q When did you put that on? 
| A I put that on when I saw it, this stuff in the 
can, I put that down, because I had mown that John had already 


recorded it in the Bridges Album. So I put that down as 


Q pid you discuss it with Mr. Lennon? 


| 


| 
| 
| 
| another song that was in the can. I just put that down myself. 
| 
{ 
| 


A No, I did not. 
| Did you discuss it with Mr. Levy at that point? 
No. 

Q You simply put that down? 


A I put that down myself, it was in the can, because 


itwas already recorded once. 
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0) wow, next to the various song titles are check marks 
| 
and circles. Who put these check marks and circles down? | 
i did not do it. I got it that way. I assume 
Lennon did that. 
MR. PRLETTYMAN: May I strike the last part? 
THE COURT: Yes, 1 will strike the assumption. 
Q You were auestioned by Mr. Prettyman about the 
handwriting on the back, where there is a reference to Down- 
“stairs Records. what is Downstairs Records? 


ja 


; That is a record shop that is known as a collectors’ 


item. They have a library cf records that are recorded by some 


of these artists that Mr. Lennon had asked me to get, so lI 
made inquiry and sent one of my runners dowr to pick up some 
of the records that “ir. Lennon had reauested. 
Let me see if I can get something clarified, Mr. 
You were getting sheet music for the songs requested 
Lennon? Is that correct? 
Yes, Sir. 
Q And you were also getting physical records, phono- | 
graphic records that had been made by somebody else? 
The original artists that made that recording of 
the title that he reauested. 
Q Did ‘tr. Lennon explain to you why he wanted the 
original phonoyraph records? 
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A Because he wanted to hear that version that was 
done years ago and then he would give his interpretation of 
that title. 

Q One last question about this sheet. At the top 
it says "Get pianc tuned." In what context did you write that 
on this exhibit? 

A When Mr. Lennon had agreed to come to Mr. Levy's 
home, Morris Levy asked me to call his home and have the 
housekeeper get the piano tuned, and I explained to her there | 
would be some people coming up for rehearsals. I didn't tell m 


who was coming. 


Q When you say Mr. Levy's home, you mean the farm in 


The farm in Ghent. 


Did you go to the farm the following weekend? 


Yes, sir. 


Q Who was at the farm? 


A I arrived late in the evening of October 17, ana 


there. I got there with my wife Winifred Kahl around between 
8 and 10. I had sent limousines to Kennedy Airport and 
limousines to are places, and I was waiting for some of the 
musicians to arrive. I don't recall, but my memory makes me 


believe that Klaus Voorman, I think, came from California, 
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and he arrived quite late, and some other musicians arrived 
later on, but one was missing. le didn't arrive until the 
next day. And | went to bed about 1, 2 in the morning, and 
over the period of the weekend I had seen Mr. Jerry Masucci 
there. I saw Mr. Chapman there breifly. 

Who was Mr. Chapman? 

A friend of ‘Ir. Levy's I had met for the first 
time. I didn't know what he was or who he was. He was just 
there. 

Anyone else? 

There were people coming going, but I don't 
recall wi they were. 

Vo you know a Mr. Sheretsky? 


Norman Sheretsky, yes, he was there. 


{ 


Now, can you describe very briefly, because we have 


heard this from several witnesses, what happened at the farm 
in terms of the rehearsals? 

Vell, I was involveac at the farm in rehearsals, 
because knowinag what rehearsals are I had to place the piano 
in a certain place of this large living room where they were 
gOolng to rehearse; I set the chairs for the guitar and the 

I nad brought up an attache case and in alphahetical 


had all the copies of the sheet music and the 


i may have Leen missing one or two which I could 
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not get hold of. But I got most of them. I then put these 

folders on the place where I had set up this rehearsal stand. 
| John looked at the lead sheets and requested that they be 
typed because he did not like to read the iead sheers from 
the music. May Pang did all the typing from all the titles 
that he had requested and that I had brought with me. 


Sometime Friday after lunch rehearsals began, and 


it was a beautiful day, and this living room has a sliding 
bay window, and I sat outside. And they would be rehearsing | 
an.’ I would be listening, and I had nothing to do with the 


| physical part of the rehearsal and made no comments. And 


after an hour of two of rehearsal the sliding door would open 
Ul a4 I would act as a sort of host and see whether they wanted 
| a cup of tea or coffee or a drink, a soft drink or hard drink. 
John Lennon sat on a lounging chair, and he was 


sort of chilly, and my wife went and got him a sort of robe 
| 


| or blanket and put it around him. And we took some pictures 


| togetner. And they broke for about 20 minutes, and they went 


back to rehearsal. They rehearsed almost till dinner tine, 


| 
i 
| 


| and I would sit in the room when they were rehearsing and made | 
| no comment. 


Q Mr. Kahl, can you tell us your best recollection of 


| 
| 
i 
| 
| 
| 


_ how many hours of rehearsals took place that weekend? 


A Between Friday, Saturday and Sunday, I would say 
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20 and 25 hours of rehearsal. 
Did you hear any discussions between Mr. Lennon and 
Mr. Levy, or Mr. Lennon and any of the musicians concerning 
the album that was beina rehearsed for? 

A r think there was a large round table where you 
could seat probably 12, 13 or 14 people, and then he would 
have another round table smaller adjacent to it. I sometimes 
sat at that time, sometimes at the master table, and the 
musicians were sort of interested in what was happening, and 
John told them that this was going to be a TY package of 
old rock and roll songs. 

PRETTYMAN: Your Honor, I object. 
COURT: Yes, just say what you heard. 
WITNESS: I heard, your Honor, that Slaus 
Asher asked John or made inquiry with Mr. Levy about 
package, and they thought it was a marvelous idea. 
wid you near anyone say anything about Mr. Lennon 


this album for ‘Mr. Levy? 


jumerous times over the weekend, yes, Sir. 


Tell the court exactly what you heard and from whom? 


I heard him tell it to Mr. Chapman. 
You heard whom tell it to Mr. Chapman? 


I hearc ‘ir. Levy say it, 1 heard ‘Nr. Lennon say 


1t to some of his musicians. I can't recall the names. 
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MR. PRETTYMAN: Your Honor, may I object. I don't 
know who is talking to whom. 

THE COURT: He is saying he heard Mr. Levy tell 
Chapman and he heard Mr. Lennon tell the musicians. 

What did Mr. Lennon tell the musicians? 

MR. PRETTYMAN: I thought Mr. Lennon told Mr. 
Chapman. 

THE WITNESS: No, I didn't say that. Mr. Lennon 
had told the musicians. 

THE COURT: When you say he had told them, I am 
not interested in that unless you heard. 

THE WITNESS: I heard John Lennon tell the musiciangB, 
your Honor, that he was doing this rock and roll package for 
Morris Levy and that it would be a nostalgic rock and roll 
package, his interpretation. Theyvere impressed with it. 

Q Now, did any of the musicians tell you that tney 
have heard from Mr. Lennon that he was making this package 
for Mr. Levy? 

A On the way home -~- 

MR. PRETTYMAN: For the record I object. We have 


been very lenient -- 


THE COURT: Is this an objection or isn't it? 


MR. PRETTYMAN: I think that is a valid question. 


I will withdraw it with the hope that we will get the whole 
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THI COURT: You say on the way home -- 

THE WITNLSS: On Sunday, late afternoon I took 
Klaus Voorman and his wife or girl friend -- I never ques- 
tioned him -- and we were riding home, it took about two and 
a half hours, three hours, and he had mentioned to me that 
John Lennon is goina to have a big aloum here, it is going to 
be a great album, a great thing for TV, and he also mentioned, 
Klaus Voornman, what a marvelous host Mr. Levy was, and he 
also complimented my wife and myself in helping, being sort 
of a host there, too, and was delighted to have spent the 
weekend rehearsing, and he was now prepared to go into the 
studio to make this album. 


I dropped him off at Central Park South -- I don't | 


recall the hotel -- and that was the last time I saw Klaus 


Voornan. 
©) Did Mr. Voorman tell you in that conversation that 
Lennon said to hir that this album was being made for 
Levy? 
MR. PRETTYMAN: Objection. 
THE COURT: yes. 
MR.SCHURTMAN: Considering the fact that when the 
uefendants were putting in their case you allowed -- 


THE COURT: I ar tired of having you cite to me 
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examples of other parts of the trial. I have to each thing 
as it comes, and we can waste a lot of time. If I followed 
up your suggestions and look into all the instances of other 
so-called jie things happening at the trial, we can spend 
a lot of time. And I am not going to do it. I will sustain 
the objection. This is leading. 
Q Where did you take Mr. Voorman? 
A I took him to his hotel, Central Park South and 
59th Street. I don't recall the hotel. 
Q Have you ever seen Mr. Voorman since then? 
A No, sir. 
Q At any time during October, Mr. Kahl, did you tell 
| anyone that Mr. Lennon and Mr. Levy had a deal to make a TV 
| package? 
MR. BERGEN: Objection. Completely irrelevant. 
MR. SCHURTMAN: Why is it irrelevant? 


MR. BERGEN: He could have gone on a television 


|| network and announced it. 


MR. SCHURTMAN: Defendants contended that Capitol 


did not know until sometime late in January. 
THLE COURT: The purpose is to show that they knew. 


MR. SCHURTMAN: Yes. 


THE WITNESS; Ask me the question again. 


During October and November, 1974, did you tell 
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anyone that Mr. Lennon had ayreed to make a TV package for 
Mr. Levy? 

A Yes, I did, sir. 

Q To whon did you tell that? 

A I told it to a gentleman by the name of Murray 
Deutsch, who is president of the New York Times Newspaper 
Publishing Division. They are in the music business, music 
publishing business. I told him that John Lennon had given 
Adam VIII, Morris Levy, the rights to a TV package. He said, 
"I got to get my sonus in there.” It was a funny remark. 
Being a music man, he wanted to get one of his songs in the 
album. I also told the publisher, a man by the name of Duke 


Niles, president of Rayven ‘lusic. 


THE COURT: Did you tell anyone at Capitol or EMI? | 


thought that was the point that you were going to connect 
or indicate, that he told someone at Capitol or FMI. If not, 
I will strike the testimony and sustain the objection. 
MR. SCHURTMAN: Your Honor, I am offering it for 
the purpose of showin; the people in the music industry, vidkeld 
Mr. Seider has described as a small gossipy industry, heard 
Mr. Levy was putting out this package for Mr. Lennon, 
tnat they were working on it together, that this was common 
Knowledge in the industry in vctober, November and December 


I am offerin: it for that purpose. I am also 
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offering it for the purpose of showing what the state of mind 
of the Big Seven officials were, since apparently that has 
been deemed a relevant issue in this case. 

MR. BERGEN: I object and move to strike it. lle 
said a couple of minutes ago he was introducing it to show 
that Capitol knew, and Mr. Kahl has not said that he told 
anybody from Capitol or EMI. 

MR. PRETTYMAN: The fact that he mentioned it 
casually to two people does not indicate that they knew. 

MR. SCHURTMAN: There will be a great deal of other 
evidence on the point, but I can only put it in piece by 
piece. 

THE COURT: We can be here a long time. You tell 
me there is a great deal of evidence about knowledge in the 
industry as circumstantial evidence that there was a contract. 
This is getting completely out of hand. How long do you 
expect to have me captive here. I thought we had a 10-day 
trial now, and we have a longer trial here because somebody 
did not bother to put anything in writing, we have a lawsuit 
that can go on for weeks. There are other things the court 


has to do and I am sure you gentlemen have to do. Now, there 


is a limit. If somebody will tell me it was commong knowledg 


in the industry, and he testified he told Murray Deutsch in a 


laughing way this and that, and he told somebody else, it 
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really is basically meaningless, and as far as his state of 

I mind, | have heard enouyh of the state of mind of Nr. Levy 

and these people. I don't need any more. Let's qo on. There, 
has to be a limit to this case. 


MR. SCHURTMAN: What is your rulina? 


THE COURT: I will sustain the objection and strike | 


testimony. 
YQ Do you know an attorney named ‘Michael Graham? 
I met him once at the Club Cavallero. 

Were you here wnen Mr. Grahan testified at this 
No, I was not, sir. 

Where were you at that poin 

TiiK COURT: lie did not need to be here. 

MR. SCHURTMAN: May I get a ruling on one point? 
I represented to your iionor that Mr. Kahl had to leave the 
trial and go to Florida because of illness in his family. 

THE COURT: I never doubted thatfor a minute. 

MR. SCHURTMA.: He had to go for medical emergencies. 
Do you want to hear testimony on that point? 


Tiak COURT: I have no doubt on that. 


MR. PREITYMAN: «We certainly raise no paint about 


you attend a meeting with “Mr. Levy, Mr. Seider, | 
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and Mr. Graham, at the Club Cavallero at one point? 
A Yes, I did, sir. 
Q Do you remember when that was? 
A I don't recall the date, no, sir. 
Was it in November, 1974? 
Sometime in November. 
Were you present during the entire meeting? 
No, sir. 
Were you present during part of the meeting? 
A Part of the meeting. 
Q Can you tell the court what,if anything, was dis- 
cussed during the time you were there? 
A Mr. Seider and Mr. Graham were questioning Mr. Levy 


in reference to the Lennon package, of what he would spend, 


| what the royalty would be, what he would spend for TV sponsor 


ship, what his costs would be, and it was all in reference 
to the John Lennon L®? Album for mail order. I was not steuaes| 
in its entirety. I had gotten up a few times, since I knew 
they were just talking figures in reference to the John Lennon 
package, and they were there, I assumed, to consummate a deal | 
regarding the costs and what was going to happen in putting 
this package out. 
Q Did you hear any discussion about a joint venture? 
A Yes, a joint venture. There was a discussion of a 
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joint venture in Yurope and Norris Levy did not respond to it, | 
he uid not want to have a joint venture. 

v) Now, were you presen” at the Club Cavallero when 
there was a discussion about delivering a tape to Mr. Levy? 

A Yes. 

7) l refer to the tape of the Lennon album? 

A Yes, I was there. 

©) Can you tell the court in your own words what you 


-recollect about that discussion? 


A John Lennon came in with'lay Pans and another couple, 


and Morris Levy « with him, and then I talked over and 1 
heard Jchn Lennon say, ‘It is finished; it is great; Tt don't 
want to hear it any more; it is your baby.’ And so Morris 
said to John Lennon, "Where is it?" lle says, “It's at the 
studio, at the Record Plant.” 

iie says, ‘Can I have iat?" He says, "Yes." And I 
don't recall who went to the phone, but the phone call was 
made, to the Record Plant, and it may have taken a half hour 
or an hour or so, a box was delivered, and John Lennon pre- 
sentec the box to Morris Levy. I was sitting at the table 
wnen that occurred. 1 had an 8:30 p. m. appointment in the 
oftace ana I asked Mr. Levy to give me the box and that I 
wouldmt it on nis desk, because it looked like they were going 


F] 7 


to spend sometime in the club and I didn't want it to qo astray. 
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So I took the box with me home. When I arrived in the office 
at approximately 8:15 I went upstairs to Mr. Levy's office 
and left it on his desk. 

Q Mr. yahl, did Big Seven assign its rights with 
respect to this ‘elevision package to Adam VIII? 

A Yes, sir. 

Q Ana after this assignment did you have anything 


further to do with the matter? 


MR. SCHURTMAN: I have no further questions. 
THE COURT: Now, what is your schedule, Mr. Kahl. 


What we have been doing so far is, except in cases of out-of- 


A No, sir. 
| 
| 
| 


town witnesses, we have gone through the direct testimony of 


everybody and have been deferring cross in the hope that 
maybe the cross-examination can be shortened when it ultimatel 
comes. But if you are needed back in Florida, we can try to 
finish up with you now. Do you want to get back? | 

THE WITNESS: I would prefer, your Honor, to be 
finished up, because I would want to be with my wife. 


MR. PRETTYMAN: We are prepared to accommodate 
THE COURT: You go ahead with your cru:.c: 2xamina- 


Is that all right with you, Mr. Schvrtman? 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


KOLlsky-cross 
MR. SCHURTMAN : Yes. 


CROSS ~-EXAMIWAT LON 


BY MR. PRETTYMAN: 

Q Mr. Kahl, you have said that at the October 8 
meeting Mr. Levy mentioned the fact that he hoped to sell 
between three and five million of these albums and tapes, and 
that the price, the price range that you mentioned was some- 
where between $4.93 and $6.98. 

$4.98 or 34.95 for the album and $5.98 or $6.98 
for the 8-track. 


Q So if you assume arguendo with ne that there was, 


fact, a deal, we are talking about a deal here of somewhere, 


the order of $15 million to $25 million gross, somewhere 
that area? 

4R. SCHURTMAN: Gross of what, sir? YT object 
the form of the question. 

THE COURT: What do you mean “gross of what?" 


SCHURTMA!: I don't know what he is talking 


COURT: Do you understand the question? 
I understand the question. 
COURT: Can you answer it? It is a matter of 
arithmetic. If you sultiply three millio:. for $4.98 you will 
have avout $15 rillion, and if you multiply it by five nillion, 
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you would have about $25 million. 
What is your question? 

Q Is it not true, Mr. Kahl, that in your years with 
Mr. Levy -- you were with him 10 years first and how many 
years the second time? 

A A little over four years. 

Q In pur 14 years with Mr. Levy isn't it true that 
this would have been the biggest deal that Mr. Levy's company 
had ever had while you were with him? 

A “In the record business? 

Q Yes. 

Over the period of 14 years? 
Yes, sir. 
Gross? 


Yes, sir. 


I could not answer that, sir. 
Do you know of any other deal that was bigger? 


One particular deal? 


Yes. 
A No, I don't know of any particular deal. 


Q This was \"° any standard a memorable and important 


| evening, was it not, in terms of the business potential for 


Mr. levy's company? 


A I would assume so, yes. 


SOUTHERN DISTRICT COURT REPORTERS, US. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y — 791-1020 


1353 
Kolsky-cross 


t 


And did you, sir, make any notes during the course) 


| 


“of that evening of what you heard going on? 

A The only notes I made is what I have testified 
was the titles that they were throwing back and forth that 
I made notations of. I made no other notes. 

Which notes are those you made? 
Titles. 


Are you talking now about an exnibit that you were. 


xhnibit was that? 

23. 

23? 

This one nere. 
Q Well, this is a typed copy. I am talking about 

any sheet of paper with your own handwriting? 

eX No, I don't have that. 

But you did make one? 

Yes. 

And then you threw it away? 

Yes. 


Is this the one you thought was on an 


wlTwESS: That 1s what nut on an envelope, 
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your Honor. 

Q Other than that, did you make any notes that 
evening? 

A No, sir. 

Q Did you thereafter at any time sit down and attemp 


to re-construct what had been agreed to and various terms 


that had gone into this deal? 


A Mr. Prettyman, I worked for Big Seven. This deal 
that they were discussing had to dao with Adam VIII. I was 
there because there was a breach of a contract between Big 
Seven and John Lennon. 

Q Yes, sir. 


A And it was not necessary for me to make any nota- 


|: tions ofbehalf of Big Seven, because I already knew the 


breach. 

Q Well, my question was not whether it was necessary 
I simply asked you whether you did? 

A I had to explain it: in my terms. 

Q Now, can you answer the question. Did you there- 
after make any memo for the file or notes to yourself or 
write down anything as to what these terms had been? 

A It was not necessary for me to do it, sir. 

Q Did you? 


I did not, Sir. 
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THLE COURT: ‘whe answer is he didn't. 
2 Did you know prior to October 8 that any decal 


regarding a Lennon rock and roll album was to be discussed 


that evening? 


d What percentage of the evening wereyou present? 


you there most of the evening? 


On what date? 

October 

I would say most of the evening. 

$0, 90 percent of the evening? 

About 80, 90 percent of the evening. 

I show you what has been previously received as 
Defendant's Mxhibit CA, which is a rough sketch of the table 
that evening, ani I would like for you to correct in any 
way that is necessary, “Mr. Cahl, the position of the table 
or the chairs or the alignment of the people who were pre- 
sent. 

This should be faced this way, shouldn't it 
because that is a booth this way (indicating). 

just simply turn the paper to one side 
show ° it to me this way, 
can't describe people this way, because it is not this way; 


booth. Okay? 
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All right. 

To my best recollection, Mr. Prettyman 

Who sat where? 

That is what I am about to testify to. Harold 
Seider sat here -- 

THE COURT: The record isn't going to help. 

Do you agree with the chart? 

THE WITNESS: I don't agree with this. 

THE COURT: You don't agree with that chart? Why 
don't you draw another chart. That is the best way to do it.' 

THE WITNESS: Why don't you just draw that and I 
will put the people in. 


Q Do you agree, at least, with the formation of the 


THE WITNESS: Yes. 


MR. PRETTYMAN: With your Honor's permission I 


will draw the same table on here. : 

THE WITNESS: That is a booth. 

THE COURT: Just let Mr. Prettyman draw and yu 
give him directions. 

MR. PRETTYMAN: Is that satisfactory for your 
purposes? 

THE WITNESS: Yes, it is. Mr. Harold Seider sat 


here (indicating). 
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Is that satisfactory for vour purposes, 


Yes, it is. Mr. Harold Seider sat here. 


@) Why don't you put the initials right on there so} 


there will be no auestion about that. 

(Pause.) 

MR. PRETTYMAN: Your Honor, I will ask that this. 
be marked Defendants' Exhibit CF for identification. 

THE COURT: Allright. Noes this renresent 
the seatina, Mr. Kahl? 

THEMITNESS: That I recall. sir. 


THE COURT: All riaht. You want to introduce 


MP. PRETTYMAN: Yes,sir. I move for its 
introduction. 

THE COURT: Any objection? 

MR. SCHURTMAN: Can T see it acain? 

I would like to ask a question on voir dire. 
I am not sure I can read this. 
VOIR DIRE EXAMINATION 
BY MR. SCHURTMAN: 

oe Are vou saving that Mav Pana was sitting 

between Morris Levy and John Lennon? 


A It could have been Mav Pana here. “y best 
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recollection is May Pang sat here -- 
Q When you say here and here, the record wouldn't 
show what you mean. 
THE COURT: He is saying the seating was as 
per ghe exhibit. 
MR. SCHURTMAN: He is saying that John Lennon 
and May Pang may have been reversed. 
MR. PRETTYMAN: He says it is his best recol- 


lection, your Honor. 


THE COURT: I will receive Exhibit CF. 
(Defendants' Exhibit CF was received in 


evidence.) 


THE COURT: All right. I have no objection. 
1 


THE COURT: I guess you did tell the lawyers that 
believe that perhaps Lennon and Pang were reversed. 

THE WITNESS: Reversed, yes. 

THE COURT: All right, Mr. Prettyman, go 
ahead. | 
BY MR. PRETTYMAN: | 

Q I believe you said that Mr. Lennon and Mr. seine 

arrived early in the evening and that they were there about 
three hours? 


A Yes, sir. 


Q How early in the evening was that, do you recall? 
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About 8:39, 
And did they have dinner? 
A I don't recollect if thev had dinner. They may 
have had a slight hite later. T know TI didn't have dinner 
and I do not recall if they did or not. 


a) Do you recall testifving three times in your 


devosition, Mr. Kahl, that they did have dinner, that vou did)! 


nto have dinner but the others did? Ana IT am hapoyv to read 
this to- you unless vou have a recollection of it. 
A All riaht. 
@) Pardon me? 
Read it. 
I refer first to naqe 136 to 137. 
THE COURT: When was the deposition taken? 
MR. PRETTYMAN: The denosition was taken on 
July 15th, 1975. 
THE COURT: Who was cuestioning? 
BERGEN: I believe I was, vour Honor. 
COURT: Okav. 
PRETTYMAN: It had been referre’ to, vour 
Honor, several times as a dinner meetina and then this question 
was asked: 
"S Who vaid for the dinner? 


"A I don't recall who vaid for the dinner. 
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I think Morris Levy paid for the dinner. I am not too 
sure. I assume it was Morris Levy. 

"9 Do you assume that because you have any recol- 
lection of his paying for it or is that just an assumption 
on your part? 

"A I assume he paid for the dinner. 

You are assuming it? 
Yes." 
I never refer you to page 138. 
Do you recall whether he paid in cash or whether 
he signed? 
"A I don't know. 


"OQ Do you recall any dinner attended by Morris 


Levy at which you saw Mr. Lennon either pay in cash for 


the dinner or sign for the dinner? 

“A I don't recall. 

"a As best you recall in terms of the meeting on 
October 7th or 8th" -- and I might stop there, your Honor, to} 
say that during the course of the depositions there was 
some confusion as to whether it was October 7th or 8th and 
I think that confusion has’ since been resolved --" did 
Mr. Lennon pay for thatdinner either in cash or otherwise? 

No. 


And vou did not vay for the dinner? 
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No. 


That would seem to leave Mr. Levy? 


Yes. 
Yon are saving ves? 
Yes." 
I refer you also to nace 141. 
"9 Do you know where Mav Panq ate dinner that 
evenina? 
"A I don't recall. 
8 I take it you don't recallwhether she came in before 
or after dinner was concluded by the others? 
"A Yes, I don't recall. 
I don't know whether you have answered this or 
you eat dinner that evenina? 
No, I did not eat dinner. I answered that 
yesterday. 
Do vou remember those questions and answers? 
Yes, I do. 
And is it vour testimony now that anvbodv had 
dinner that evenina other than voursel €? 
A They mav have had a bite there later and I 
don't consider that not havina dinner. 
And what did thev have? 


I don't recall what they had, “r. Prettyman. 
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THE COURT: Let's pass that point, Mr. Prettyman. 
MR.PRETTYMAN: Yes, I am going on to something 
else, your Honor. 
Q When did Miss Pang join the group, how long 
after the meeting had started? 
A I don't recollect. That may have been a half 
hour, an hour. I dont remember, sir. 
Q Do you recall at what point the conversation 
was in when she arrived? 
A No, I do not. 
Q And did she remain for the rest of the evening? 
To my best recollection, she did, yes, sir. 
And she left with the group? 
A To my best recollection, she may -~- yes. 
Q In other words, she would have overheard whateve 


happened at the very end of the evening as the group left? 


| 
| 
| 
| 
| 
| 
| 
| 
| 
r 
| 
| 


A Yes. | 

She was present? | 
MR. SCHURTMAN: I am sorry. Could you read bagk 
the last question and answer. | 
THE COURT: Read that back, please. 


(Record read.) 


MR. SCHURTMAN: I object to the last question 


and answer. How would she know whether she overheard something 
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THE MURT: Overruled. 
9) When you saw Mr. Brown, Bernard Brown, the next 


day, on October 8th, I take it from vour testimony that this 


is the first time vou had ever met him? 


A On October 9th -- you said October 8th. 
9 I am sorrv. On October 9th, the day following 
the October 8th meetinc, you said Mr. Brown came to nick 
you un. Am I to understand that that is the first time you met 
him? 
A To mv best recollection, that was the first time 
I had ever seen Mr. Brown. 
2) Do vou recall at anv time anv discussion with 
Mr. Brown about 4 watch? 
A Yes. 


Would vou tell us what vour recollection of that 


\ He admired a diaital watch that I was wearing and 
he asked me if I could qaet him one. I told him that I knew 
the senior executive vice voresident of Benrus Watch and that 
I would call him and get him the watch and he said he would 
ampnreciate it. 

This occurred where, in vour office? 


It mav have occurred in the car or it mav have 
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occurred at the Record Plant orit may have occurred in my of- 
fice. 

Q any event, it was on October 9th that it 
occurred? 

you recall how long after you had met him on = 
October 9th that ne brought up this subject of admiring your 
watch? 

A How what? 

Q Do you recall how long after you met him on 
October 9th that he brought up this subject of admiring your 
watch? 

A I don't recall that. It was some time during that 
day or the following dav or that night. I dont recall when. 

o And did you call the vice president of Benrus? 


A I called hin. 


Q That same day? 


A That same day. 


Q And did you in fact obtain a watch? 


Gctober 9th, to my best recollection, yes. 
) 
| 
| 
| 
i 
| 
| 
{ 


A Yes, I did, sir. 


9 What time of day did you call the vice president 
do you recall? Would it be late, early? 
A When I called him he was not in. I left word 


with his secretary and he called me back and I told him it 
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waS a very important client from out of the country who 
admired the watch, "Would vou be so kind enough to cet 
me one." 

So he said, "I would." 


So I don't know how lona it took, it mav have 


taken a day or two or three -- he is a brother Friar of mine,, 


which is another club that I belona to. 

9 What was his name, hy the wav? 

A Cliff Seiqmeister. He is senior executive 
vice vresident of Benrus. 

9 He is here in New York? 

A He isin New York City, ves, sir. 

@) You say that the watch was delivered to vou 
within how londa? 

A I don't know how lona, it mav have heen two 
davs, three davs. I don't recall how long. But TIT called him 
more than once because I told him the uraencyv of the watcv 
and that this man was from Enaland. 

He said he would deliver the watch to Club 
Cavallero this one varticultr niaht and I said "I'll see 
you there.” 
Well, when ne arrived I was not there and he left 
the watch with the maitre D'. When I arrived at the 


Club I took the watch home with me. 
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Excuse me. Did you -- 
I took the watch home. 
No. I say, did you pay him for it? 
Mr. Seigmeister? 
ce) Anyone. 
A I paid Mr. Seigme.ster. Oh, sure. But 
not pay him that night. 
Q How much did you pay him? 


A Between 150 and $160, sir. 


I took the watch home and the next day I brought | 


it into the office and -- I don't recall the date, but 
Mr. Bernard Brown came to my office and I presented him with 
the box. He opened the watch. 

QO Did it have a Benrus cover on it? 

A I didn't look at -- I looked at the watch. 
The watch that I had on had been a year old. This could 
have been a newer model. I don't know the model. But he 
knew the watch I was wearing, Cliff Seigqmeister, because he 
is a friend of mine. 

Ana he reimbursed me for the watch. 

it was about 150 or $160. 

Q How much did he give you? 


A Between 150 and $160 in cash. 


This is what Mr. Bernard Brown gave 
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Right. 
Did he come to your office because you 
him and told him that the watch was there? 


A Yes, sir. 


fa) And did vou thereafter pend a check to 


Seiqreister for the watch? 

A T paid Mr. Seiameister in cash too, Sir. 

a) You said that Mr. Lennon was -- I am now aoing 
back to October 8th, that evening -- that he said in your 
presence that he was there to find a remedy to cure the 
breach. I believe those were the words that you used. Did 
he use those actual words, as best you recall? 

Well in that phrasina. T am not auoting him, 
but in that phrasina. Ne was there to cure or remedy the 
breach of the contract. which he admitted to. 

As T understand it, he said that the masters 
were very anod -- I believe those were your words -- of 
the Svector tanes, but that he had qiven un anv hone of nut- 
tina out an albem with them. 

A Right, because he was disillusioned with Phil 
Snector at that time and he had problems with Phil Svector. 

Did “Mr. Levy or Mr. Lennon first mention the 
nossihilitv of a TY nackaaqe? 


It was “'r. Levy who had mentioned it first, sir. 
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Q And did Mr. Lennon give any indication that he 


had ever thought of that idea before? 


A I don't recall. I don't recall him saying 


Q Did he seem to be receiving that idea for 
the first time, as if he had not ever thought of a TV 
package, or did this seem somewhat familiar with him, did he 
comment in any way? 

A Well, he was familiar with it, because when 
Morris Levy had asked him if he had seen these type of 
commercials on TV he had said "They are a vain in the ass. 

I see them all the time. Some are good and some are had." 


So he evidently was aware of these TV packages. 


Q But you recall him saying nothing to the effect 


that he had already thought of that idea as a possibility for | 


this album? 


A At whattime of the evening are you talking 


Any time of the evening. 


A Later on in the evening he thought it was a 
great idea, he was very enthusiastic about it. 


Q No. I think perhaps you haven't understood my 


question. 


Did he give any indication that prior to this 
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suaqestion bv Mr. Levy he had already thoucdht of the idea 
of vuttina this album out by wav of a TV vakcagqe? 
A I wouldn't know what John Lennon thinks. 
He didn't say anvthina to me about it. 
(a) He didn't sav anythina in vor presence? 
A To me, not to me. 
THE COURT: Let us take our lunch break. 


(Luncheon recess.) 
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AFTERNOON SESSION 
PHILIP K OLS K Y, resumed. 
CROSS-EXAMINATION (CONTINUED) 
BYMR. PRETTYMAN: 

Q Was EMI mentioned at any time during the evening o 
Octoper 8? 

A Yes, John Lennon had mentioned EMI in reference 
to there was a new contract coming and when they were dis- 
cussing the TV package, that Capitol had no rights for TV 
for the United States, and then when in discussing about the 
European market he said, "There would be no problem because 
I am re-negotiating a new deal with EMI. 

Q I refer you to your deposition, page 50, where 
the question was asked: 

"“Q Do you recall EMI being discussed at any time 
during this meeting?" 

That is, referring to the meeting of October 8. 

“A No, I don't recall that." 

And then again on page 1ll after you had referred 
to Capitol: 

"Q Did :e say the same thing about EMI? 

“A I amswered the question. 

"Q No, no, you have not answered that question. 


"A We didn't discuss EMI." 
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Do you recall those answers? 
| 
I may have made those answers, yes, I recall them, | 
| 
1 
but then I have wad my deposition and 1 started recalling other 


things that happened during that night, 


Q Were you prepared Ly your attorneys for this 


| 
| 
| 
| 
| 


deposition? 
A Yes, I was. 
Q Was Mr. Wood -- 
MR. SCHURTMAN: I object to the last question. 
What does he mean by prepared for the deposition. 
THE COURT: Well, he answered it. He said he was 
prepared by his attorney. 
MR. SCHURTMAN: I object to the form. 
THLE COURT: It is a little late and it has heen 
answered. Overruled. 
Q Was “ir. Wood discussed during the meeting of 
Setober 8? 
I do not recollect that. 
You don't recollect his being mentioned at all? 
NO. 
Do you recollect anythine about ‘fr. Levy saying 
Seider, “hen are you going to get on 1 flane and see 
00d?" Do you recall anythins like that? 


don't recall that. 
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Do you know who Mr. Wood was? 
Yes. 
Do you know he is connected with EMI? 


A I do, sir. 


Q Was there any discussion about EMI receiving any- 


thing from this deal? 

A I don't recollect that, sir. 

Q Do you recall Mr. Lennon or Mr. Seider saying 
they would have to get EMI's permission before they could 
give any rights to Mr. Levy or his company? 

A Mr. Lennon said he did not have to discuss it 
with EMI and that Capitol had no rights in the United States 
for TV. 

Q I refer you to your deposition at page 168: 

"Q I believe you just testified that Mr. Lennon 
at the October 7 or 8 meeting ever said contrary to his own 
testimony that he needed the permission of EMI or Capitol, 
he never said that during the meeting? Am I correct. 

"A Correct. 

"Q What I am asking you is whether Mr. Seider 
at that same meeting made the statement that either EMI's 
or Capitol's permission had to be obtained? 

"A They never said that. 


“Q Neither Mr.Seider nor Mr. Lennon said that? 
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wa aN Gs 
Do you remember that testimony? 
A 1 remember that testimony, but I also remember that 
Mr. Lennon did say that he did not have to get permission 


from Capitol Records to put a TV package out. 


Q But nothing was said about getting permission from, 


1 don't recollect. 

Now, in regard to that testimony about Mr. Lennon 
saying that Capitol Records does not have any TV riahts to 
any deal, how did that come up precisely? In what form did 
that come up? it or was he asked that? Recall 


for us as best you can how that came about. 


A My best recollection was when lir. Levy was discuss+ 


ing the TV packaye and was asking John Lennon if he had seen 
these commercials at the time on the air he was very aware of. 
it and later on in a conversation Mr. Lennon had said, my 
best recollection, that Capitol did not have 7V rights in 
the United States. 
@ In other words, he was not askec about that? He 
just volunteered that? 
of my knowledge I think he may have 
volunteered that, yes,sir. 
iid you or Mr. Levy ask him what Capitol had 
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to do with this when he volunteered that information? 

A I don't recollect that. 

Q Was there any discussion at that point about 
precisely what rights Capitol might have had or not had? 

A I don't recall. 

Q Was there any discussion about any licensing or 
agreements or deals that Mr. Lennon had with Capitol? 

A I don't recall that, sir. 

Q Was anything said about Mr. Lennon being under 
exclusive contract with either Capitol or EMI? 

A I don't recollect that. 

Q You don't recall Mr. Levy asking any questions 
about that? 

A They were discussing the TV rights that Lennon 
had mentioned that Capitol did not have. 

Q My question is, did Mr. Levy ask any questions 
about that, what the precise situation might be with Capitol 

A I don't recollect that, sir. 

Q Did you? 

No, I did not. 


Q You said in the discussion about royalties that 


someone said the royalty would be 12 percent. Do you recall | 


who said that? Who first mentioned 12 percent? 


A It was either Mr. Seider or Mr. Lennon. 
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but you don't recall who? 
I don't recall who it was. 
What was the question that was aske« that that 
answer was given to? 
Mr. Levy aidressed to Mr. Seider or ‘Ir. Lennon 
what was Mir. Lennon's royalty, and either ‘tr. Bennon or "ir. 
Seider 12 percent. 
Did they y 12 percent of what? 


O06 


Did they what the royalty would be outside 


the United States? 
1 don't recall that. 
There wa3 no discussion of that, was there? 
I don’t recall. 
w And did they say whether that royalty would he 
based on the United states sales or overseas sales? 
They were discussing United States sales and 12 
percent would be on the retail price. 
There was no discussion in recsard to what his 
would te outside the United States? 
the best of my knowledce, no. 


what at might be based on outside the United 
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Who brought up the question of price? 
Repeat the question in more detail. What price? 

Q Who brought up the question of what the price 
of the album was going to be? 

A I think to my best recollection Morris Levy hbrough 
up the price of $4.95 or $4.98. He was addressing himself 
to Mr. Lennon and Mr. Seider. It was either Mr. Seider or 
Mr. Lennon said that, “This is too cheap; it should be 
$6.95 or $7.95.” 

Q How was the issue of whether it was going to be 


$4.98 or $4.95 resolved? 


album and it was a one record album and Mr. Levy said, “We 
have to give the customers a good buy." 


Q I apologize. My question was not quite clear. 


{ 
| 
| 
A It was only going to be 15 sides or 16 sides total 
| 
| 
| 


You mentioned the fact that the price was going to be eithe 
$4.95 or $4.98, and apparently it was resolved one way or the 


other. Can you tell us how that was resolved as to which of 


| 

| 

those prices it would be? 
A Morris Levy gave his opinion to Mr. Lennon and 

Mr. Seider and they agreed. | 
Q That it would be -- | 
A Between $4.95 and $4.98 total album, or $5.98 or 


$6.98 for the 8-track. 
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That was how the matter was finally resolved? 

Yes. 

That be a world wide price? 

I don't recall that. 

Was there any discussimabout the price outside 
the United States? 

A I don't recollect that. 

Q Now, was that going to be a price that related 
when sold through retail fulfillment centers or sold solely 
over TV without retail fulfillment centers? What was this 
price related to? 

As I testified before, Mr. Prettyman, I am not 
toc familiar with the Adam VIII operation and placement 
centers. All I had heard was it was a TV package and that 
this TY package would be a mail order at $4.98. This is the 
only part I reaily understood. 

I didn't imply in m,; question that you should have 
this information. I am just trying to get your best recol- 
lection. Have you told us as well as you remember everything! 
that was said about the price? 


To the best of my knowleuge, yes. 
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Q _ I believe you said that the agreement as you 
understood it was that Mr. Lennon through his 12 percent 
was going to take care of Mr. Spector, is that right? 

A That is correct, sir. 

Q Did that taking care of Mr. Spector relate 
solely to the 3 nercent which you have referred to or does 
it also include the recordin: costs that went ir the 


Spector tapes? 


A I don't recall that at all. I only knew about 


the 3 percent of him being a producer of this album. 

Q Was anything said about who was going to pay 
the costs of getting the Spector tapes back? 

A There was discussixn, but I don't recollect 
what it was. I knew they had difficulty getting it 
back, but they had to pay for it to get it back. 

Q Any figures mentioned? 

A Roughly, as I said in my testimony, between 80 
and $100,000. I don't know the exact figure. 


Q But you don't know who was going to pay for 


No, I did not. 


Q I think you did testify, however, that Mr. Levy 


agreed that he was going to pay for advertising and packaging 


and mail orders and various costs of that sort. Did I under-| 
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stand you correctly on that? 
A Yes, sir. 
Q He was going to take care of all other costs 
beside the Spector costs, is that right? 
A Yes, sir. 
Q And ycu overheard that at the meeting, you over- | 
Mr. Levy agree to assume all of those costs? 
A To my best recollection, yes. 


Q Do you remember just how that was put, what he 


A Not ~- I couldn't remember. 


| 

Q I refer you, sir, to, first of all, pages 48 and | 

your deposition: | 

"9 Was there anv discussion about how much money 

be spent on advertising the album? 

"A I don't recall. You are talking about 
the 6th and 7th and 8th? 

"9d Yes. 

"A I don't recall.” 

Then on cage 51: 
"9 Was there any discussion about who would pay 


the recording costs for the alti? 


"A There was no discussion. 


"Q Was there any discussion about who would pay the | 
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recording costs for the Spector tapes? 
"A There was no discussion about Spector tapes 
regarding the cost or the payment.” 
I refer you, sir -- 
A May I answer that? 
Q I am sorry. I didn't know you were about to 
speak. Go ahead. 
A Wovid you read back that last part, please? 
Q Sure. 
A About Spector cosces? 
Q Why don't I read each question and answer, 
so you will have it all. 
A Would you, please. 
ue) Was there anydiscussion about who would pay 
the recording costs for the album? 
"A There was no discussion. 
"Q Was there any discussion about who would pay 
the recording costs for the Spector tapes? 
A There was no discussion about Spector tapes 
regarding the cost or the payment." 
Y was going to go on and read, but did you 


want to say something there? 


A There was discussion about them aetting back the 


Svector tapes and there was discussion about moneys, but | 
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it was not a discussion in relationship to the denosition. 
THE COURT: I think that is clear. 
THE WITNESS: Thank vou. 
THE COURT: Go ahead, Mr. Prettyman. 
(@) Page 133 to 134: 
"Q No, my question was quite specific, Mr. Kahl. 
It related to an amount to be spent for television adver- 


tisina. 


"A I don't recall." 
Finally, on vage 149 and 150: 
"9 Did vou ever overhear a discussion at any time 
about"-- excuse me. Let me stop and ask vou a question be- | 
fore I read that. 


Did you overhear any discussion on the evenina 


of October 8th in reqard to what Mr. Levy's profit would be on 


this album? 
A No, I do not recollect that at all. 


9 You don't remember that being mentioned at 


A No, I don't recollect. 
fe) Was there any discussion of a quaranteed minimum | 
for either Lennor or Apple in this deal? 


A There was no discussion. 


9 Was there any discussion of exclusivity, that is, 
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Mr. Levy getting the album on an exclusive basis from 
Mr. Lennon? 

A To my best recollection, there was no dis- 
cussion. 

@) No discussion. You don't remember exclusivity 
or getting an exclusive contract being mentioned? 

A No, I don't believe so. 

Q I am unclear about retail fulfillment centers, 


Mr. Kahl. I understand that that is not your end of the 


business and that you are not familiar with them, but do you 


recall them being mentioned or discussed at all during that 
evening? 

A When they -- if they mentioned it, I tuned 
off, because I knew nothing about it and it didn't interest 
me. 

Q I amnot asking you to tell us what they said. 
I am just asking you whether retail fulfillment centers 
were mentioned at all, to the best of your recollection. 

A They may have, yes, sir. itd 
Q Theymay have, but what is your recollection, 
Did they or did they not? 

To my best recollection, I think they did, sir. 


Pardon me? 


They did. 
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Did. 

Pade 107. 

THE COURT: This is the deposition, right? 
MR. PRETTYMAN: Of the deposition. 

We were talking about price there. 


There was no discussion of the same album then 


going into retail fulfillment centers, where a prospective 


customer could walk in off the street and purchase that same 
album? 
"A No discussion at all, no. 
"? As a .natter of fact, retail fulfillment centers 
weren't mentioned? 
"A As I mentioned, it was strictly for TV. 
"O My question is were retail fulfillment centers 
discussed during that meeting. 
"A I don't recall. It was strictly for TV. 
I do recall it was strictly Morris Levy saying that it 
was for TV." 
Does that refresh your recollection? 
A It does, but I have an answer for that. 
9 Sure, 
HN When thev said ovlacement centers and all that 


they -- I got tuned off, and so if I did answer I did not 
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| 
hear it or heard it, it didn't mean anything to me, because | 


my main concern being there was that I heard that John Lennon 
had given or was giving Morris Levy the rights for a TV 
package, and I being there on behalf of Big Seven was 
listening to most of this conversation and when I got -- 
and when I was cross examined, the deposition, I had two, 
three lawyers there doing this examination, I am not used 
tothis type of -- I have never been in court in my life. 
Q You don't mean two or three were examining you at 
once, do you? | 
A Not all at once, no, not all at once. 


Q Let us get to something now that you did discuss | 


during this meeting. I believe you said that you explained 


to everyone why the settlement in the copyright dispute was 
worth more than $200,000. I want you to tell us, sir, in 
as precise terms as you can recall exactly what you said, 


how you broke it down, and explain exactly why that was worth | 


over $200,000. 

A The fact that John Lennon would record three 
songs in an album, it meant that over a period of years there | 
would be many cover records -- 

Q Many what? 

A Cover records. -~- and the mechanical vovateaed: 


and the performance money, sheet music, orchestrations, 
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educational orchestrations, colleges, high school 
orchestrations, over a period of years would bring in much 
more than $200,000. 

THE COURT: Are you saying that the fact that 
Mr. Lennon would record these songs would enhance their 
popularity? 

THE WITNESS: Povularityv to other -- 

THE COURT: So that you would get more people 
who wanted to license them to do their own records? 

THE WITNESS: Yes, your Honor. 

THE COURT: And in foreign lanquaqes? 

THE WTNESS: Yes, your Honor. 

THE COURT: And sheet music, sell more sheet 
music, all that, right? 


THE WITNESS: Records, performances all over 


world, all the other societies. 


THE COURT: What is meant bv cover records? 

THE WITNESS: Cover records is when another 
artist records the same title of another artist's sonq. 

There are many songs of the Beatles or John Lennon or 

George Harris of the Beatles that have been recorded bv other. 
artists. 

9 I take it ttis would be true of any well sellina 


album that you had of a verformer, would it not, in other 
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words, that any album that you put out of a particular artist 
would result in increased, for example, sheet music sales 
of the particular songs that were done? 

A Not every artist, Mr. Prettyman, not every 
artist.. An artist of John Lennon's stature, yes. 

Q But no other artist? 

A Other artists, artists like Frank Sinatra. 

Q Any artists that you have had before, that 
Mr. Levy's companies have had? 

A Yes. I have had artists or songs of Big 
Seven, as I expressed myself in my testimony earlier. 

Q So that your experience is that the production 
of such an album has in fact resulted in increased sales 
from sheet music where other artists have performed for -- 

A Not only sheet music, Mr. Prettyman; cover 


records, performances, mechanical royalties. 


Q All right. 


i 
i 
| 
j 
t 


I show you, Mr. Kahl, what has been marked | 
Defendants' Exhibit CG for identification, which was produced 
from the plaintiffs’ files by subpoena, and it is entitled - | 
“Big Seven Music Corp., Trial Balance for Year Enging 
6-30-75," and I call your attention t total sheet music 


sales for that year, $788.63. 


Do you see that figure? 
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THE COURT: What comnanyv is that? 

MR. PRETTYMAN: Big Seven. 

THE COURT: Year ending what, Mr. Prettyman? 

MR. PRETTYMAN: June 30, 1975. 

A I could answer that, Mr. Prettyman, in a very 

simple manner. 

In the year 1955 I had a sona called The 
Yellow Rose of Texas as recorded by Mitch Miller and 
have had numerous rerecordinas of this song all over the 
world in various languages. In America alone we sold over 
800,000 copies of piano sheet music, orchestrations by 


- 


the thousands. This may have been a lean year. And that 


is not a true figure, because we have hundred percent holding, 


corporations in Europe and they retain 50 vercent of some of 
this income over there. 

Q You are not saying this figure isn't accurate 
for what -- 

A It is accurate for what is here in America, yes. 

Q What would vou estimate that the ficure would 
be in the rest of the world? 

A I remember having a sonq called Why Do Fools 
Fall In Love selling 400,000 copies of sheet music. 


Q My question, Mr. Kahl, is for this same veriod 


time what would you estimate that your sheet music sales 
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would bring in over the rest of the world? 
A If John Lennon had recorded these three songs? 
Q No, for this same period without Mr. Lennon. 
A I couldn't give you that estimate, because at 
any given day somebody may record one of these titles and 


enhance the sheet music of many of these titles and the 


gross could double, triple, quadruple, go into the thousands.| 


I sublicense my printina to a company called 
Big III. They guarantee me X amount of dollars for the 
year for the rights of use of my printing. 
Q Would the figure be larger or smallerthan 
$788.63? 
A It all depends on the tyve of recordings 


I would get that year. 


MR. PRETTYMAN: I move this in evidence, your 


THE COURT: Any objection? 
MR. SCHURTMAN: I have no objection to the 
exhibit being admitted. 
THE COURT: AJl right. It is received. 
(Defendants' Exhivit CG was received in 
evidence.) 
Q Mr. Kahl, you are aware, are vou not, that 


this period covered by this exhibit includes five months of 
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the year when two of the sonas owned by Biq Seven came out 
on Capitol's Rock and Roll album. 
THE COURT: What is that? 
(Question read.) 
Yes. 
Q Did you explain to the people at the 
October 8th meeting how this $200,000 was to be broken down 
as between, for example, colleges and education classes and 
sheet music and thinas of this sort? 
A Mr. Prettyman, I didn't explain it that wav. 
Q You just gave them the broad fiaure? 
A I gav them a qeneral idea, and I am prettv 
sure that Mr. Lennon and Mr. Seider understood me very 


clearly. Mr. Lennon owns publishing comnanies and he he- 


longs to socieites as a comnoser and author. So he was 


aware of what I was talking about with his knowledge as a 
music man. 

a Was Miss Pang vresent when vou made this ex- 
planation? 

A I don't recollect if she was or not. 

(a) Did vou mention this discussion anywhere in 
vour derosition? 

Yes, I remember doina that. 


Oh, vou do? 
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A I think I do. That it would enhance the 
catalog. 
Q Pardon me? 
A That it would enhance the catalog. 
MR. SCHURTMAN: Would you like me read you the 


testimony, Mr. Prettyman. 


MR. PRETTYMAN: Not unless you have your 
redirect. 
Q When Mr. Lennon asked Mr. Levy to come to the 
Record Plant the next day did he explain why he wanted him to | 


come to the Record Plant? 


A He wanted him to listen tothe Phil Spector tapes, 
| 


| 


Q And did he say why hw wanted him to listen to 


the Spector tapes? 


A As I testified this morning, because he 
respected Mr. Levy's background in the music business, he 
wanted him to hear it to see if some of these tapes could 
be salvaged. 

Q Did he in fact say he wanted him to hear it so 
as Mr. Levy would make sure that he knew that Mr. Lennon's 
explanation about the Spector tapes was in fact true, that 
he had attempted to -- 

A Would you repeat that question, Mr. Prettyman? 


Q Yes. Let me state it in a different way. 
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A No, @on't state it in a different way. 
I would like to hear it the way vou asked me. 
9 All right. 
THE COURT: Mr. Renorter. 
(Nuestion read.) 
A Attempted to what? 
oO had attemnted to put the requisite number of 
songs on the Snector tanes. Did he qive that explanation 


for asking Mr. Levy to come by to listen to the tanes? 


A He merely told Mr. Levy to come by to listen to 


the tares to see how many taves can be salvaaded. 

@) Mr. Kahl, was it your understanding after the 
evening was over and based uvon vour understandina of the agree- 
ment that you :av was reached that the deal was for worldwide 
rights to the Lennon album? 

A At that time it was not for worldwide rights, 
it was for the American riqhts, at that time because -- 

Just fer the American rights? 

Right. 

And Mr. Lennon had aareed just for America? 

At that time. 

Oh, and then he later agreed to sumethina else? 

A Idon't recall. They have had other meetings, 


Morris Levy and Mr. Lennon, and Mr. Seider and Mr. Graham 
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and Mr. Levy. 

Q Why was it that no agreement was reached in 
regard to worldwide rights? 

A There were meetings between Mr. Seider and 


Mr. Levy and Mr. Graham pertaining to -- 
Q To obtain what? 


A To get the foreign rights or go partnership 


with the foreign rights. | 


Q And how would they get them? Who would they get) 


them from? 


Q They would have to get them from the European | a 


company. 
Q From what? 


EMI. 


A The European company, 


QO. And this was discussed on the evening of 


October 8th? | : 


A No, Sir. 
Q I am somewhat confused. 
I meant to ask you mthe evening of October 8th 


what was the conversation about that led you to understand 


that the deal was restricted to the United State¢. 
A It was restricted tc the United States until 

Lennon -- John Lennon atthat time said, and I testified | 

} 


that, this is the first time I am saying it, that he 
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would have no problem for FEuropena rights, that a contract 
was coming up to renegotiate. 

Q Contract between whom? 


A Between EMI and John Lennon. 


Q Then EMIwas mentioned that evening? 


A Well, I testified that this morning. | 


Q And therefore he felt he would have no problem -- 


A I sometimes feel, Mr. Prettyman, that you are 


misleading my -- rephrasing questions. 
Q I certainly don't do it on purpose. 
A I know you don't, but I also get confused, and 


I don't mean to he. 


(0) I certainly don't mean to mislead vou. 

A Thank you. 

QO In any event, it is now vour recollection that 
Mr. Lennon said he would have no problem getting permission 
because his contract was coming up? 

A To renegotiate . He ae renegotiating a new 
contract. 

Q I take it from what vou testified about retail 
fulfillment centers that if any distinction we, made in the 
United States between TV and retail fulfillm..at centers you 
didn't get that, vou didn't hear it? 


A I didn't understand it in full. I merely 
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understood the part of the TV mail order. 

Q Was anything said about the number of TV station 
that this was going to come out over? 

A I don't recall that, no, sir. 

Q Anything said about the number of cities that it 
was going to come out in? 


A Not the amount. I don't recall that either. 


Q The number. | 
A No, I don't recall that. | 
Q Anything said about certain areas of the 

country that it would come out in? 


A I vaguely remember that it would come out 


was. 


| 
| 
| 
in all areas, but I don't recall how many cities, what it | 
| 
| 


Q Was there any discussion about licensing men's 
outside the United States to sell and distribute the album? 

A I don't recollect that, sir. 

Q Or about who might handle the wiien outside the | 
United States? 


A There may have been some discussion, but I don't 


recollect that, sir. 
Q Would you tell us the best you remember the 


discussion about how long it would take to sell the 3 to 


5 million albums, if there was any such discussion? 
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A I don't recollect that. But I do remember 
part of it saying something like when it is a TV nackage 
they complete them somewhere around 16, 18, 20 weeks, 
something like that, to that figure. 
Q Does that mean that the 3 to 5 million are going| 
to be sold in that amount of time? 
A No. The 3 to 5 million, which I testified 


earlier, was going to be all over the world. 


Q How was that broken down between -- 

A I don't recollect how it was broken down, sir. 

@) I believe you testified about a discussion 
concerning the number of sonas that would go into the album. 

Was there any actual final agreement that 

evening, October 8th, as to how many sonas would be in 
the album? 

A 15 or 16, sir. 

G Was there any discussion that evening about the 
efforts that had been made by anvone to retrieve the Spector 


tapes? 


A There was some discussion at the begqinnina, when: 


I sat down, about the problem they were having with Phil 
Spector and that they were trying to aet the Snector tapes 
back, John Lennon or Capitol, and by that time, that 


meeting of October 8th, he already had in his possession <1e 
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Spector tapes. 

Q And was it explained that Capitol had been 
instrumental in getting those tapes back? 

A I think so. 


To my best recollection, I think it may have 


been, yes, sir. 


(Continued on next page.) 
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THE COURT: I think that I have harped on this 
before, but put yourself in my position, We have witnesses 
who have stated different stories. Mr.Levy's version and 
Mr. Kahl's version is radically different than the version 
of the defense witnesses have so far testified. Now, I 
would not have too much hope that a cross-ex2miner could get | 
Mr. Levy or Mr. Kahl or Mr. Seider or Mr. Leancn to just 
change their version. Their versions are in, and I have got | 
to determine which is right, or if tse plaintiff ha~ borne 
the burden of proof. Now, on cress if there is a significant 
difference in a deposition statement from what he has a 
fied here, certainly,you should bring that out. If there 
is some significant thing that he has omitted to testify to, | 
Or not been asked about that you want % supplenent, bring 
that out. But there is very little of this that is that 
kind of significant thing that helps me ery ™ycsh. Ne eecid) 
go on and on having a little questions apout ‘iow did it come, 
up and this and that. A lot of it is repetitious. And I 
really find ‘hat this is true of a lot of cross-examination 


in a lot of cases. I am not getting much out of this. And 


{ 
{ 
} 
' 
} 


I would appreciate if you could limit your cross-examination 


| 
to significant differences 1n his prior statements, signi- | 


ficant things that have not been covered, and let us let 


{ 


him go and get on with the next witness. 
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MR. PRETTYMAN: 1 will simply say in response that 
the great disparity between the stories is not simply between 
the plaintiffs’ version and the defendants’ version, but 
between the only two witnesses who represented the plaintiff 
at that meeting, namely, Mr. Kahl and Mr. Levy. I realize 
it is difficult to pick up the disparties and discrepancies 
as they come out point by point, but I think you will find 
when the record is completed that Mr. Kahl's story is complete 
ly different from Mr. Levy's, and in light of that it is | 
important for me to bring up each subject that Mr. Levy | 
discussed in order to find out if Mr. Kahl has a vecotiection 
of it, een if there is no difference between what Mr. Kahl ) 
says now and what he said in his depositicn. 


THE COURT: Anything that does not cover that you | 


is there is a fair amount of repetition here, and it is so 


with all the lawyers. You are asking things and he is sayin 


want te ask about, yes. What I am getting at, Mr. Prettyman, 
’ 
| 
| 


“TI said it on direct," and he did. If there is something | 
that Mr. Schurtman just did not ask him, subjects that were 
not asked, of course, you should ask him that. But let us 


avoid the kind of questioning where he will just say, "Mr. 


Prettyman, I told you about this three times already," and 


a lot of times he had. 


MR. PRETTYMAN: I am sorry, your Honor, and I 
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apologize if I am doing that. I am not doing that on purpose, 
Sometimes his answer is repetitive, but it is not eeenewciie: 
response to the question. 

Q I believe you mentioned the fact that Mr. Lennon 
on that evening, October 8, mentioned a particular German 
photographer? Is that correct? 

A He mentioned that to me briefly, that he knew a 
German photographer that had a ertain picture, one or more 
than one, of his. I testified to that this morning. 

Q Was that viewed on the album roots? 


A No. 


| 
i 
t 
{ 
| 
} 


Q Was any discussion about the jacket of the proposed 
album that evening? | 

A Not to my recollection. 
- Q Was there anything said about Mr. Lennon having 
to approve that album jacket cover before anything was 
actually produced? 

A Not to my recollection, no, sir. 

Q Was there discussion of the titie cf the proposed 
album? 

A There was a brief discussion. I think it was at 
the first or ae ey have been the second meeting. I think 


it was at the first, that Morris Levy had mentioned roots. 


Q But let us pin that down, if we can. 
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A Morris Levy hei mentioned either at the first 
meeting, or the meeting following -- that would be around 
the 14th -- of calling it roots. 

Q Can you recall, Mr. Kahl, which of those two 
evenings that the roots title was mentioned? 

A I can recall, I think in my deposition I said it 
was the 9th or the 8th. 

Q Is that your best recollection? 

A Yes. 

Q Do you recall what Mr. Lennon's response to that 


title was? 


A It was insignificant at that time because we got 


into another matter. 


Q Do you know to your personal knowledge whether 
Mr. Lennon was, in fact, ever consulted about the title to 


the album before it was released? 


A I don't recollect. I was not involved. 


Q Was there any discussion at the October 8 meeting | 


about Mr. Lennon giving his permission through the use of his| 
| 


name and likeness in connection with the sale and distributio 
of the roots album? 

A I assume when John Lennon spoke to Mr. Levy and 
Mr. Seider and cot enthusiastic about this TV package and 


was willing to give him this package to cure the breach 
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as I described before, there had to be a discussion. 
Q There had to be a discussion? 
A Yes. 
Q Did you hear it? 


A I heard part of it, sir. 


Q What was said? I don't want you to repeat your 


direct testimony. 

A Repeat your question again? 

Q Is there something new that you remember that 
Mr. Lennon was giving permission for the use of his name and 
likeness in connection with the proposed album? 

A I don't recollect, sir. 

Q Was there any discussion at all about Apple 
Records? 

A Is that a question, sir? 

Q Yes, sir, on the evening of October 8 was there 
any discussion at all about Apple Records? 

A It was partially John Lennon and Apple Records 
that breached the contract wii Big Seven. 

Q And so Apple Records was mentioned? 

A The documents have it. It is a paper. 

Q No, no, I am talking about the discussion that 
evening. 


A Was Apple Records mentioned? 


SOUTHERN DISTRICT COURT REPORTERS U.S COURTHOUSE 
FOLEY SQUARE. NEW YORK, NY. ~- 791-1020 


Kolsky-cross 
Yes. 
I don't recall. 
Q Was there any discussion about reducing the deal 


to writing? 


A My best recollection when they got up Morris Levy | 


had mentioned something to Harold Seider, some reference to a 
contract or words similar to that. He said, "We will get to 
that later." 

THE COURT: Who said that? 

THE WITNESS: Harold Seider. 

THE COURT: What did Levy say about a writing? 


THE WITNESS: Levy said to Harold Seider, "Let's 


get together on this and get it down into -- “ I don't know 
the exact words, your Honor. -- he didn't use "contract" -- 
into writing, and Harold said, "We will get to that later, 
don't worry, Morris." 


Q I refer you to page 134 of your deposition: 


"Q Was there any discussion in that meeting ‘ici 
reducing the deal to writing? 
) "A Reducing the deal -- 
"Q Specifying in writing at any time thereafter 
what the deal or agreement was in regard to the proposed 


album? 


"A I don't recall that.” 
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: 


A That was when I was sitting there, but I remember | 
later on when we all got up, when they were walking out of thd 
club, that Morris had mentioned that to Mr. Seider. 
Q Did you interpret these questions in the deposition 
to refer only to when you were sitting down. | 
MR. SCHURTMAN: I object. 
THE COURT: Overruled. 
THE WITNESS: Would you reneat your question. 
Q I say, did you interpret these questions during 
the deposition to refer to what was said only when you were 
sitting down? 
A When they were standing up and leaving the club 
and John Lennon had shook hands, there was a discussion. 
overheard Morris Levy saying to Harold Seider, "We got to 
get together on this and get it into writing." He said, 
"Don't worry about it, Morris, we will do that later on." 
MR. PRETTYMAN: The question has been answered, 
the point has been made; and I will move on. 
MR. SCHURTMAN: I object to the editorializing. 
I have not done it and Mr. Prettyman should not do it. 
THE COURT: It is of no consequence. 
Q And did Mr. Lennon tell you at any time that Apple 


had no TV rights in his product? 


A Ne said that Capitol had no TV rights in his 
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his products. 
Q Didn't say that about Apple? 
A I don't recall. 
Q I refer you to page 192: 


“Q Did Mr. Lennon ever mention at any time that 


he was acting on behalf of Apple Record, Inc.?- 


“A Lennon said that Apple or EMI or Capitol did 
not have any TV rights to his product. 

"Q So your testimony now is Mr. Lennon stated 
that Apple Records Inc. had no television rights in his 
performance. 

"A Yes." 

THE WITNESS: I wan’ 2u to continue that deposi- 
tion, because I changed my mind in that deposition, at a 
further place. 

Q Do you want me to keep reading? 

A I wish you would. 

Q "Q) Did Mr. Lennon ever state that he could bind 
Apple Records without approval. : 

"A Did Mr. Lennon say what? 

"Q Did Mr. Lennon ever say that he could bind 
Apple Records without anyone's approval? 

"A I don't recall." 


How long d% you want me to continue? 
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THE WITNESS: I want you to continue reading. 
MR. PRETTYMAN: Did you want me to read something? 


MR. SCHURTMAN: On the bottom of page 199, your 


question and then the witness’ answer. 
BY MR. PRETTYMAN: 

Q "Q You had previously referred Mr. Lennon's 
statement that Capitol never had any TV rights in his album, 


but in answer to Mr. McHugh's question, you said that Lennon 


| stated that Apple, EMI and Capitol never had any TV rightsin 


his album. Where and when did he make that statement? 
The 7th and 8th. 
And he specifically included all three? 
well, he specifically included -- no one had 


TV richts. 


Let’s get this down quite specifically, Mr. 


“There is a difference between his saying no one 
and his naming particular people. Give us your best recol- 
lection at this time as to precisely what Mr. Lennon said 

t 


about people not having TV rights in his album, as precisely 


as you can. 
"NK To the best of my knowledce, he had said, 


as I said before, that Capitol and EMI had no TV rights to 


his contract." 
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Do you want me to continue? 


THE WITNESS: NO, that answers my question, becaus 
you kept questioning me, with the attorneys. The questions 
were re-phrased and I came to that answer. That was the 
answer. 

MR. PRETTYMAN: Mr. Kenzer interjected, and I 
made a statement, and at the top of the next mge: 
“Q Did he or did he not mention Apple? 
“A I don't recall.” 
BY MR. PRETTYMAN: 
: Q Now, you refer to the fact that a few days after 
the October 8 meeting you began contacting some publishers 
rates? | 
A That is right, sir. 
Q And how did you contact them? 
A May I look ac this document, exhibit 23? 
Q Yes. 
A I would say approximately 2 or 2, maybe 4, and 


then I was instructed to stop, because Mr. Lennon had not 


| 
| 
| 
| 
| 
| 
| 
| 


chesen the songs that he°would be doing fer this TV package. | 
i 


Q Is it not a fact, Mr. Kahl, when Mr. Lennon found 
out you were contacting publishers he told you to stop doing 
it? 


No, both Mr. Morris Levy and John Lennon thought | 
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it would be wise not to. When I spoke to a publisher I never} 
mentioned Jonn Lennon was dving an album. It was just for a 


TV package. And they decided to wait until Mr. Lennon had 


chosen the songs. 

Q My question is, didn't Mr. Lennon stop you? 

A * I don't recall if Mr.Lennon stopped me. I think 
it was decided between Mr. Morris Levy and Mr. John Lennon. 


Q I refer you to page 201 of your deposition: 


"Q At some point, Mr. Lennon stopped you and said) 


that you should only contact the royalty owners after he had 
selected the songs. 

"A Yes.” 

That is what I just said. 

I asked you specifically -- 

THE COURT: You don't need to argue. I have the 
record. 

Q Were you ever instructed -- 


MR. SCHURTMAN: Could you just read 204 also to 


complete it, his answer at the top of the page? 
MR. PRETTYMAN: “A Mr. Lennon and Mr. Levy a 
it, that we stop until he would decide.” 


MR. SCHURTMAN: Thank you. 
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' Were you ever instructed to begin again, 


No, sir. 

Going to the meeting with Mr. Graham, I be- 
lieve you testified that you were at part of that meeting 
and that Mr. Seider and Mr. Graham were questioning Mr. 

Levy in regard to he Lennon package and what they would have 
spend on TV. You recall that? 

A I wasn't at most of that meeting, but what they 
were discussing at that meeting was to consummate a foreign 
deal, a co-partnership, if it couldbe worked .out between 
between EMI and Adam VIII, and they went through numbers. 
| It was unimportant to me. I had gotten a few 
ne calls. There were some hors d'oeuvres on the 
table. I had a drink. I walked away. 

I found that I was not qualified even to listen 


to this type of conversation because it meant nothing to 


me as far as Adam VIII was concerned because it had nothing 


to do with my sitting there at all. Graham was there, Seide 


and Mr. Lennon and Mr. Levy, and they were writing figures 


on papers, what it would cost. lie was being questioned, 


how this would be broken up, some kind of a deal made in 


Europe. 


0) But you do recall some talk about a joint 
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venture? 
A Yes. The joint venture was for Europe. 
Q Did you ever mention that durina your cCepnosition 
A I don't recollect. 
MR. SCHURTMAN: I object to the form of the 


question. 


MR. PRETTYMAN: I will retract the question so 
that you won't have to object to it. 
Q Let mc refer you, sir, to vages 79 
of your deposition: 


"0 Can you tell us who was present at that ime?" 


And this was the Graham meeting. 


Another gentleman. 


Was this Michael Graham? 


Could have been. I don't recall the name. 
Was this a gentleman who was with Mr. Seider? 


Yes. 


Was Mr. Levy there also? 


Yes. 


Not the entire time. 


Do you recall what the substance of the discussion 


| 
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“A Again, royalties. 
"Q Can you tell us what about royalties? 
"A I wasn't there for that length of time because 
I sat down for something and had to leave and come back and 
forth. 


"Q Do you recall anything that was discussed? 


"Q Can you be a 1'*tle more specific as to 


"A Royalties. 


about royalties? 

"A What John Lennon would get, what the publisher 
would get, what was hapvening. I don't even know if that 
name was familiar to me, Graham. There was another man 
with Seider. I don't recall his name. I did not attend 
that meeting in its entirety. I was up and down. 

"OQ Do you recall anything being discussed while 
you were there about what was going to be spent on 
advertising for this album? 

No, I don't recall that at all. 

"Oo - Do you recall anything being discussed about 
what was going to be spent for packaging costs for the 
album? 

TA No, I don't recall that. 

“2 Was there any discussion about what Mr. Lennon's 


royalty would be at the time you were there? 
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They discussed royalty, but see, I don't know 


anything, I am not involved in Adam VIII, so when they 


centers, 1 really am not too familiar with that, but I do 


| 
| 
discussed -- when you asked me a question about placement | 
H 
i 
H 


know they discussed royalties. If that is a for royalty 


} 


| 
they dictcussed it. I do know that ’ :+y discussed convrights | 
| 
t 


and royalties to the artist which I understand. Ti-is is 


at the earlier meet. 1. Also probably at any meeting where 
they discussed royalties. When you talk about placement | 
center, I don't know what that means. I know it has a meaning 
but I am not familiar with it as a mus. cian. | 
} 
"CG I am talking specifically about thie meetine | 
that we are talking about mw where “ir. fFeider and Mr. Levy and 
some other qentlemen were at. De you aa anything | 
specifically being discussed about revaltics? 
"A Nothina svecific.” 
Do you recall anv testimony which you aave 
at your derosition in addi ‘on tn that that related to the 
discussion there and in particular about joint ventures? 
A As I saidin my testimony a minute aao -- 
9 I don't want you to repeat now, Mr. Kahl. 
MR. SCHURTMAN: Let him answer the cueatian, 


please. 


THE COURT: Yauknow, *his is imvossible. 
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who memorizes their whole deposition and is able to quote 
this? I don't see what we are accomplishing at this 
particular moment. 
MR.PRETTYMAN: I will then retreat, your 
Honor, and go to something else. 
THE COURT: Okay. 
Was Mr. Garlick at the farm, Mr. Kahl? 
On what date, sir? 
you remember the rehearsals at the farm? 
any of the dates at the farm. 
any of the dates? 
THE COURT: The rehearsal trip to the farm. 


I don't recall. I don't recollect him being 


You do not recall him being there? 

I don't recall. He may have been there, 
he may not have been there. I don't recollect. They 
were comingin and out. I was working very close with May 
Pang and John Lennon. 


THECOURT: All right. You just don't recall 


whether he was there. All righ’. Next question. 


fe) I refer you to page 74 of your deposition, 
where we were talking about who wasat the farm and you were 


listing people and you mentioned Mr. Garlick, and then I say 
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You say Mr. Garlick was 

He was there. 

This is Lew Garlick? 

Yes." 

Sir, also at the farm, just prior to going to 
the farm, you indicated that Mr. Levy had told Mr. Lennon 
that he should come to the farm because there wouldn't be 
such a waste of time in the studio and things of this sort. 

Did Mr. Levy present the reasons to Mr. Lennon 
why Mr. Lennon should come to the farm? 

A He explained that the musicians would be con- 
fined tc the house, that when he would call rehearsals they 


would be there. 


THE COURT: Who was saying this, Mr. Levy 


or Mr. Lennon? 

THE WITN™SS: Mr. Levy was telling this to 
Mr. Lennon, your Honor. I have testified thit this morn- 
ing. And that it would be more comfortable and relaxing 
for him to be there than be in to a studio, where he would 
have to be looking for musicians, they may be coming in late. | 
inis was the manner that Mr. Levy spoke to Mr. Lennon and 
Lennon accepted the invitation. 


« 


(a) I am just trying to get straight that that was 
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not Mr. Lennon giving reasons why they should come, that 
was Mr. Levy giving reasons why Mr. Lennon should come 
to the farm? 

A To the best of my recollection, yes. 

Q Just so that I understand this -- I am showing 
you Plaintiffs' Exhibit 24 -- was the purpose of this list so 
that at the rehearsals at the farm the sheet music and 
records and so forth would be present so that the musicians 
could rehearse? Was that the purpose of this list? 

A That is correct, sir. 

QO You mentioned the fact that you had added Ya Ya 
to that list because you knew that it was in the can but 
that you hadn't discussed that with Mr. Levy or Mr. Lennon. 
How did you find out that that was in the can? 

A Walls and Bridges. 

Q You mean it had been recorded? 

A That's why -- but that was a satire. 

THE COURT: He said that. 
I already said that this morning. 
THE COURT: Please. 
A If I sound a little rash, I don't mean 


that way. 


THE COURT: Please, let us not argue. 


just get this over with. 
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Q Can you tell us the circumstances under which 
you heard Mr. Levy tell Mr. Chanoman that this was going to 


be his album? I believe you said at the farm that you 


overheard Mr. Levy tell Mr. Chapman that this was qoing 


to be -- 
A At tkh- fireplace. They were standing in the 


living room at the other side of the house -- 


Q In the living room? 
A Somewhere in the livina roon. 
And what was said? 


That Lennon was aqiving an LP for TV for Morris 


Mr. Levy said th-t? 

My best recolledtion. 

And did Mr. Chanman make a response? 
I dont recall. 

And was anybody else present? 

A I don't recall. 

9 At the time that the tave was delivered to 
the Club Cavallero, Mr. Kahl, did it come in one box or 
in two boxes, do you recall? 

A To my best recollection, it was one box. 

a) Were there any markings on that box? 


«TO my recollection, I don't remember any marking 
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at all on that one box. 
Q It just came in a plain box? 
A One box. 
Q And was any box sent back to the Plant because 
of some problem with it and then another bcx was delivered? 
A Not to my recollection, sir. 
Q So you took the one box with you and then yu 
put it on Mr. Levy's desk? 


A That is correct, sir. 


that tape being delivered was there any discussior about what 
kind of tape it was, that is, whether it was a 7-1/2 inch 
ips or a 15 inch ips or whatever? 
A No discussion like that, except that John 
Lennon said to Morris Levy "It is finished, it is your 
baby, it is all yours now." 


Q So Morris said to Mr. Lennon “Where is it?” 


| 
| 
Q At the time that there was a discussion about | 
| 
| 


He says "At the Record Plant." 

He says, "Can I get it/' 

He said "Yes," and somebody made a phone call. 

As I testified again this morning, it was 
delivered to the Club. I took it home. They partied up 
that night. I had an 8:30 appointment. 


THE COURT: Okay. 
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MR. PRETTYMAN: Your Honor, I don't want to 
be blamed for this because I am not askina him to repeat. 

THE COURT: This goes beyond Mr. Prettyman's 
question. All right. Next question. 

MR. PRETTYMAN: If I can take just a moment, 
your Honor, to quickly review, I believe I am pretty close 
to through. 

THE COURT: Sure. 


(@) Mr. Kahl, have you ever versonally seen any of 


the contracts between Capitol or EMI or Aovple or 


the Beatles? 
No, sir. 
Did you ever ask to see them? 
No, sir. 


Did Mr. Levy ever tell yu that he had seen 


I don't recollect that at all, sir. 


Have you ever met Mr. Menon of Capitol Re- 


J 
No. sir. 
And have you ever talked with him on the vhone? 
A No, ar. 
Q Have you ever had any conversations with Mr. 


Coury of Capitol Records -- 
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I met Mr. Coury in California -- 
Excuse me. Let me just finish the question. 
A I am sorry I interrupted you. 
Q Have you ever had any conversations with 

Mr. Coury of Capitol Records in regards to this lawsuit? 

THE COURT: Didn't you cover this on his depo- 
sition? This again is discovery. 

He didn't testify on the stand that he had 
anything to do with Mr. Coury. He said he observed some . 
meetings and then once it got assigned to Adam VIII he 
was ; He testified to a very limited role and I assume 
he didn't have any other role. 

I assume, furthermore, that you have asked 
all these discovery type questions on his deposition. 

v PRETTYMAN : That is quite true, sir, 
but I would like to point out to yu that in view of the 
charges in the complaint I have to cover every base to make 
sure -- 

THE COURT: No, you really don't. Every witness 
doesn't cover every base. Let's terminate this, please. 

MR. PRETTYMAN: Your Honor, I am not allowed 
to establish that he had no contacts with my clients in re- 


gard to this case? 


THE MURT: He hasn't said he did. 
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MR. PRETTYMAN: All r? *:, 

Q At the time that the as iqnment was made hetween 
Big Seven and Adam VIII was there any discussion between 
you and Mr. Levy about what payments Bia Seven would receive 
from Adam VIII or what Adam VIII would receive as its share 
or anvthing of that sort? 

A Ne, Sir. 

Q And was that particular assianment discussed at 
th- October 8th meetin 1? 

A No, sir. | 


ze) Was the assignment discussed at any future 


meeting that you attended? 


A No, sir. 


THE COURT: What is the date of that assion- 


PRETTYMAN: December 11th. 
COURT: Okay. 


PRETTYMAN: That is all I have, your 


THE Cou -T: All right. Does Mr. Begen 
have anything? 


MR. BERGEN: Yes, very brief. 
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CROSS EXAMINATION 


BY MR. BERGEN: 

Q Mr. Kahl, you testified this morning that at 
the meeting on October 8th Mr. Seider mentioned to Mr. Levy 
would $200,000 settle this breach. Do you recall that? 


A Yes, sir. 


Q I read from your deposition at page 96, 


Mr. Kahl: 

"Q Do you recall Mr.Seider saying during that meet~| 
ing on October 7th or 8th to Mr. Levy where a few hundred 
thousand dollars would settle the problem about this 
violation of the contract by Mr. Lennon? 

a They may have discussed that. I don't recall.” 

A Later on in my deposition you will find that 
I do recall, and if you read the entire deposition you will 
find that I do remember that. 

Q I have read it. 

A Thank you. 

9) This agrecment that you have testified was 
arrived at on October 8th, was that to be a license agreement | 
between Mr. Lennon an? Adam VIII? 

A Will you repeat the question, please? 


MR. BERGEN: Will you reaithe question back 
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(Question read.) 
A It was an agreement decided between John 
Lennon and Morris Levy on behalf of Adam VIII. 


Q Yes, but my question was was Mr. Lennon 


licensing these masters, these master recordings, to 
Mr. Levy and Adam VIII? 
A Well, I don't know where he was licensing. 
He was telling him "I will qive you this package for TV." 
@) How long was Mr. Levy going to have the 
package for, how long a period of time? 
A I don't recall, sir. 
Q Did they talk about two to three years? 
A No, sir. 
Q You testified that over a period of years 
the value of the settlement of Come Together would be much 
more than $200,000. 
Can you tell us how much it would be? 
A In my deposition, if I recall, I could never 
calculate a figure, because the music publishing business =| 
THE COURT: All right. You don't need to ex- 
pand on that. In other words, you can't give a precise 


figure. That's the answer. 


9 Mr. Levy has saidthat it would be worth at least) 


500 to $600,000. Is that a correct estimate? 
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A I believe in my deposition I didn't come to that 
figure, but in my deposition I said that it was worth far mo " 
than $200,000, and that I couldn't calculate a figure. 

THE COURT: Anything else? 
MR. BERGEN: Yes, your Honor. 
THE COURT: All right. 

Q Mr. Kolsky, I read you from your deposition 
with respect to the value of the Come Together settiement: 

"Q Is there any way of knowing" -- 

MR. SCHURTMAN: Page? 

Page 196: 

Is there any way of knowing what the dollar 
amount was? 

oy I couldn't tell you. 

"Q Is there any way of figuring that out? 

"A I don't know. 

"9 Would anyone at Big Seven know the way to 
figure that out? 

"A Ne. 

"dQ Who would :now that? 

"A I wouldnt know offhand" -- 

THE COURT: You know, time is just passing. We 


are not involved in the Big Seven settlement or that 


other settlement. Let us go to something else. 
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MR. BERGEN: Your Honor, I submit -- 


THE COURT: 
it any further. I have heard enough about that. It is 
of peripheral relevance to this case. 

It was perhaps discussed, but we don't need to 
spend hour after hour on it. Now let us go to something 
else, :f you have anything else? 

MR. BERGEN: Your Honor, if you will excuse 
me, we have not spent hour after hour on it. I asked 
Mr. Kahl one question. 

THE COURT: I am exaqaqerating. 


MR. BERGEN: Mr. Levy has testified to a 500 


“to $600,000 figure. 


THE COURT: I am ruling I will not permit 

you to go on reading devosition testimony about that 
point. Now go to somethina else. 

ce) This mornina, Mr. Kahl, you testified that 
there were conversations around the table at the farm and y 
said that some of the neople *sked Mr. Lennon about the 
TY nackace, some of the musicians, and thev said it was 
a marvelous idea, and that vou heard John Lennon say he 
was @oine this album for Morris Levy and vou heard him say 
this to the musicians. 


I read you from nage 74 of vour denosition 
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about the weekend: 


« 
"Cd Was there any discussion that vou heard about 


the album that Mr. Lennon was rehearsing during that weekend? 
It was obvious. We discussed it. 

"Q Can you tell me what the discussion, the nature 
of the discussion was? 

"A John was delighted, he couldn't wait to go into 
the studio to finish his album. 

"9 Was anything else’ said? 

"A Not to my knowledge. 

=O Do you recall talking to musicians at all about 
the album? 

"A Yes. 

"0 What did they say, to the best of your recol- 
lection? 

"A They were excited at the fact that -- they were 
up there and they-said they were doing a nostalgic album and 
it would be a fantastic thing." 

Do you recall that testimony? 

You just read my testimony, haven't you? 
Do vou recall that on your deposition? 
Yes. You just read it. 

THE COURT: I want to know, Mr. Schurtman, 


was there any later point where he adds any conversation by 
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Lennon or by the musicians at the farm about this being an 
album for Levy. Do you know of any such nassaqe? 


MR. SCHURTMAN: In the deposition? 


THE COURT: Yes, because I would reqard -- can 


t- 


I have that read over again. 

(Record read.) 

THE COURT: I will assume, unless I am told 
promptly, that there is no statement m the denosition in 
which he states that Lennon said that he was doing the 
album for Levy or that a musician said that Lennon said he 
was doina the album for Levy or anything of that nature. 

Okav. Go ahead, Mr. Bergen. 

9 I just want to read you one more question 
and answer, Mr. Kahl, also from nage 75: 

"Q Do vou recall discussina the album with any 
of the quests who were there that weekend other than the 
musicians? 

"A No." 

Do vou recall that testimony? 

Yes, I do, sir. 

MR. PRETTYMAN: Could your Honor's question 

“ir. Schurtman encompass Mr. Chapman in the light of 
that? 


I think that 1S a qood idea. 
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All right, qo ahead, Mr. Bergen. | 
Q With respect to the meeting with Mr. Graham 
that you said you were kind of in and out of, you said this 
morning that the conversations between Mr. Graham and Mr. 
Seider and Mr. Levy were what he, Mr. Levy, would spend for 
TV exposure and what costs would be. Do you recall that 
testimony? 
A Yes, I do, that Mr. Graham and Mr. Seider -- 


Q No. I just asked you if you recalled that 


testimony. 


ra 


THE COURT: All righe. Youasked your question. 


all recall it. 
9 I read you from page 80 of your deposition: 
"dQ Do you recall anything being discussed while 
you were there about what was going to be spent on advertisin 
for this album? ; 
"A No, I don't recall that at all.” 
Do you recall that deposition testimony? 
Yes. If it is there, yes. 
THE MURT: If it is there, I don'tthink he is 


denying that he gave it. 
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Q Wow, referring to the night that the tape was 


given to Mr. Levy, I read again from page 82 of your deposi- 
tion: 


"9 Can you describe how the tape came to be 


delivered at the Club Cavallero? 
"x John came in with May Pang for dinner or 
supper or a drink, whatever, and he said -- Morris sat down 


and I joined them -- and he says, ‘Morris, I have heard the 


finished product. It is marvelous. I don't want to hear it | 


any more. It is in your hands now.' 
“Ne says, ‘Where is it?' 
“He says, ‘Well, it is at the Plant.' 
"He says, ‘When can I get a copy?' 
"He says, 'Get somebody over here. ' 
"tr don't know who made the pnone call, whether 
was John or May Pang." 
Do you recall that testimony? 
A Yes, I do. 
Q Do you recall who theother couple was that was 
with Mr. Lennon and May Pang that night? 
A It may have been an engineer; it may have been 
a personal friend. I don't recollect. Somebody I didn't 
know. I may have met once. 


THE COURT: With whom? 
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THE WITNESS: «w?in John Lennon and May Pang. 

Q Now,during the tise prior to October 8 were you 
| ever in contact with Marty Machet about the Spector tapes? 

A Prior to when? 
Q Prior to October 8. 

Yes, I was. 

Do you recall when that was? 

No, I don't recall.:. I don't recall the date. 


Q Can you tell us what you and Mr. Machet discussed? 


because I was aware of the Big Seven and Capitol contract, 


and I had a copy of this contract on my desk and I has ~-iled 


A I think I discussed something with Mr. Machet, 
| 
| 


Mr. Machet and was wondering when these sessions would take 
place, and he told me that John had recorded a song, Angel 
Baby, and that it had come out fantastic and I reported that 
to Mr. Levy. 

Q Were you aware of the problems that Mr. Lennon 
was having with respect to the Spector tapes? 

A At that time, no, Mr. Machet never told me of any 
problems. 

Q When did you become aware of that? 

A The night of October 8. 

Q Now, one last question: Doyou recall when yau 


started calling for rates on the Roots Album? 
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I never called for rates on the Roots Album, 

MR. BERGEN: No further questions. 

THE COURT: Do you have anything, Mr. Grumbach? 
CROSS-CXAMINATION 
BY MR. GRUMBACH: 

Q Mr. Kahl, I believe you testified earlier today 
that you paid no attention to discussions between Mr. Seider 
and Mr. Graham and Mr. Levy that had to do with foreiaqn 
transactions Lecause you were not working for Adam VIII, and 
therefore, that was not of any interest to you? 

A That is what I testified to, yes. 

Now, let me read you from page 161 of Mr. Levy's 
deposition: 

“Q Did you reveal to Mr. Lennon that it would be 
necessary for Adam VIII to license companies outside of the 
United States to sell this record. 

"A That would not be done by Adam VIII. That 
would be done by Big Seven, because the prime rates were going 
to be big Seven based on the settlement of the thing. 

"Q I thought you just testified a moment ago 
that Adam VIII -- 


"A I was confused before ti. .* thing when you 


clarified it. Adam VIII is the marketing company in America. 


Let me clear it up. 
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"Q Surely. 

“A And I think I testified earlier that Big Seven 
would be getting the rights and if there were to be a license 
deals in other countries it would be Big Seven giving the 
license." 

Now, what is your understanding as to who do the 
licensing in foreign countries? Big Seven or Adam VIII? 

A I have no idea who would be doing it, because I 
was not at that meeting. I never heard that conversation 


in that deposition. 


Q Now, I show you Exhibit 28, which is the assignmen 
between Big Seven and Adam VIII. Is that your signature? 

A Yes, sir, it is. 

Q Did you discuss the terms of that document with 
Mr. Levy before you signed it? 

A No, I did not, sir. 

Q Why did you sign it? 

THE COURT: What is the exhibit? 


MR. GRUMBACH: 28. 


| 
A Mr. Levy is president of Adam VIII; he is president 


of Big Seven. He asked me to sign it. I read it. He made 


the assignment. I didn't have to ask Mr. Levy any questions. 


Q He told you to do it and you signed your name? 


A He asked me to sign it and I signed my name. 
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Q Do you know anything about the terms of this 
assignment between Adam VIII and Big Seven? Can you tell me 
how much Adam VIII is supposed to pay Big Seven? 

MR. SCHURTMAN: By heart? 
THE WITNESS: Let me see the document. 

Q Do you recall offhand? 


A I don't recall that offhand. 


Q That says that Adam VIII would pay Big Seven 


$1.70 for a record and $2.42 for a tape? Is that correct? 

A That is correct. 

Q What would B.g Seven have to pay, if anything, 
out of the amount that it was going to get back from Adam 
VIII? 

A I don't recall. 

Q You have no idea? 

A No, I don't know anything about Adam VIII's 
business. 

Q What about Big Seven's business? 

A It is a publishing business. 

Q I asked you what Big Seven would have topay out 
of the $1.70? 

A I don't know. That would be under the control of | 
the company and the accountants could probably give you a 


better answer than I am qualified to give you, sir. 
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Q Do you know whether Big Seven made money in the las 
fiscal year? 
This past fiscal yeer? 
Yes, the year ending June 30, 1975. 
Big Seven Music -- 
MR. SCHURTMAN: I object. 


THE COURT: What is the relevance of that? 


president of this company, and I think I am entitled to show 
exactly what knowledge, if any, he has about it's affairs. 


THE COURT: No, we are not interested in all his 


knowledge about Big Seven. We are interested in his testimony) 


on specific points. 


MR. GRUMBACH: I have no further questions, then. 


THE COURT: Do you have any redirect? 

MR. SCHURTMAN: I have two or three questions? 
REDIRECT EXAMINATION 
BY MR. SCHURTMAN: 


Q Mr. Kahl, you were asked on your cross~examination-+ 


| 
| 


| 
Will you speak a little louder. 


Q You were asked on your cross-examination about 


whether Capitol did or did not have any rights to television. 


Did you testify on page 26 of your deposition as follows: 
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"Q They started to talk percentages. I don't know 
verbally, but Lennon said to Morris Levy, he said, ‘I think 
this can be worked out because there is no problem here. 
Capitol has no rights to my TV, and I think this will be the 
greatest thing I could do.'” 

Do you recall giving that testimony? 

Yes, I do, and I said it this morning, too. 

MR. PRETTYMAN: That is consistent with his testi- 
mony this morning, I was going to say. 

Q Mr. Prettyman questioned you on cross-examination 
about a discussion of how performance under the Come Together 
Settlement, that is, the October, 1973, settlement would 
enhance catalogue rights. Let me ask you if you gave this 
testimony at pages 17 and 18: 

“When I sat down, they were discussing damages, 
the violation of the contract,that they admittec to the 
damages, and they were talking very big numbers. I don't 
recall the numbers. ‘What can we do about it?’ 

"And John Lennon was beginning to get close to 


Morris, because Morris said, ‘I don't want to hurt anybody, 


but tremendous damage has been done.' And I was asked questions, 


if John Lennon had recorded the three songs in his album, 


how it would enhance our catalogue, what it could have done 


| 


to our catalogue internationally, as any songs by John Lennon 
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do, because he is one of our great, great, composers 0” today. 

Now, your Honor, there ae additional testimony on 
the same point. I am perfectly happy to read it in just to 
show the witness had given that testim ~ previously. 

THE COURT: It is not necessary. 

MR. SCHURTMAN: Just for the record it is on pages 
30 and 195. 


Q Now, the next question you testified in your 


deposition that Mr. Garlick was at the farm during the 
rehearsals. Is that still your recollection today? 


A I tell you, Mr. Garlick has a daughter living up near 


| 
| 


Ghent, and a son-in-law. He visits quite frequently his 


daughter, practically every other week, and for the past nine 
months .to a year or so I have been attending Mr. Levy's farm 
on weekends. Mr. Levy would leave on Thursday, I would leave 
after my office hours on Friday, sometimes late on Thursday 
night, and there were always people coming and going in Mr. 
Levy's home. Whether they be people in show business or 
country people or the town people, he always had house guests 


in his home. So if I had mentioned in my deposition he was 


there, I may have overlooked that to my recollection he was. 
He may not have been there. 
MR. SCHURTMAN: I have no further questions. 


THE COURT: You may step down. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


.Pang-direct 
(Witness excused.) 


MR. BERGEN: May Pang, your Honor. 


MR. PRETIYMAN: May we have a fewminutes recess? 
THE COURT: Let's have a little recess. 


(Short recess.) 


MAY PANG, a witness called on benalf of the 


\ 
! 
| 
| 
| 
t 
| 


defendants, being first duly sworn, testified as follows: 
DIRECT EXAMINATION « 
BY MR. BERGEN: 
Q Where do you live, Miss Pang? 
I live at 1619 Third Avenue in New York. 
Do you know John Lennon? 
Yes, I do. 
llow long have you known Mr. Lennon? 
Since December of 1979. 
By whom were you employed then? 


By Abkco Industries. 


How long have you been working for Abkco at that 


A little over a year. 
THE COURT: You mean as of December, 1970? 
THE WITNESS: Yes, at that time I had worked 


Abkco Industries for about a year. 
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Q Now, did there come a time when you became 
employed by Apple Records, Inc.? 

A Yes. 

Q And when was tht? 

A Shortly thereafter, around June of 1971. 

Q And what were your primary duties with Apple 
Records, Inc.? 

A Apple Records? I basically worked for John Lennon 
and Yoko Ono. 

Q Did there come a time when you worked for Lennon 
Music Inc.? 

Yes. 


And when was that? When did you begin working for 


August of 1974. 

Are you still employed by Lennon Music Inc.? 
No. 

When did you cease being employed there? 


January 2 of this year. 
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Do you still work foreither Mr. Lennon or 


Yoko Ono in any capacitv? 


A No. 
Do youkmow Morris Levv? 
Yes. 
When did vou first meet Mr. Levy? 
4r. Levy on October 8th, 1974. 
Where? 
At the Club Cavallero. 
And that 18 here in New York Citv? 
Yes. 
was voresent when you met Mr. Levy? 


A se@ider, M Lennon, Mr. Bernard Brown and 


myself. jen Mr. Levy at the Club Cavallero. 


you have anv dinner at the Club? 


did vou have dinner that niqht? 
Benihana REstaurant on 
9 Ay yi and “ir. Seider and “fr. Lennon and 
Brown have dinner there? 
Yes. 
And did vou all ago directly from the Benihana 
Club Cavallero? 


Yes. 
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Q And you all went into the Club Cavallero 
together? 

A Yes. 

9 Can you tell us where you sat? 

A When we entered the dining room we sat at che 
first booth on the left. 

Q Can you describe to us who was sitting where? 

A It was a U-shaped booth and to my left -- 

Q I show you Defendnats' Exhibit CA and ask you 
if that is the way evervbody was sitting that night. | 

A Yes. 


How long were you at the Club Cavallero that 


About two hours. 


Q As best you can recall, can you tell us what was 


said,and tell us who said what when you are relating to us 
the varous statements. 

A After we sat down in the booth and had our 
drinks ordered Mr. Levy leaned over to Mr. Lennon, said, 
"What happened?" 


And Mr. Lennon proceeded to tell him about the 


He went on telling him about it and how much problems he 


had trying to get it back. He wanted -- he tried for six 
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tapes that he had done with Phil Spector, the recording a 
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months through various people to obtain those tapes and ince 
| 
| 
1 
i 
i 
| 
' 


come up with them until two days before he had decided that 
hw asqing to record a new album, and by that time it was 
too la«e to ao on to ~-.€0 go back to do the Rock and Roll 
album with the Phil Snector tanes. 
| 
Mr. Levy then said "Well, that's snilt milk. 


What should we do from there?” 


And Mr. Lennon said "I have no idea. Out of 
the tapes, out of the nine sonas, there is only about four 
or five that can be really salvaaed, because the others weren't 
that aood at all." 

Mr. Lennon then vroceeded -- he thought about 
doing and EP, which is a record consisting of four cuts - 

9 Is that an extended plav record? 
Just an extended vlav. It is a small record. 
9 And Mr. Lennon mentioned this to Mr. Levy? 
A Yes. It is not usually done in America. 
It is just -- it is usuallv done in England, not here. 
So we thought it would be a novelty idea. 
Then Mr. Lennon also said, "Well, I also 


. 


thought of maybe some TV mail orders,” and Mr. Levy then 


said "Well, that's something right up mv allev," and Mr. 
Lennon just looked at him and Mr. Levv pnroceeded to tell 


him that "Do vou know -- have vou ever heard of Adam VTTII?" 
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And I turned around and I said "Yes," and 
he said “Well, those are my products that I put on TV. 
I have, you Know, I have access to TV mail orders." 

And Mr. Lennon sat there and absorbed what was 
going -- you know, what Mr. Levy was telling him. He says 
"If you want to do it, you know, I have the outlets.” 

And Mr. Lennon just sat there. Mr. Lennon 
then replied "I don't know if I can do it." 

He looked over to Mr. Seider and Mr.Seider then 
said "No, you are signed to an exclusive contract still to 
EMI at this point.” 

THE COURT: I will tell you, I think you better 
speak a little slower and a little louder, if you could. 

THE WITNESS: Sure. 

THE COURT: Let's have just the last few lines. 

(Record read.) 

A So Mr. Levy at that voint made a joke and he 
turned to Mr. Seider and says "When are you getting 
to the next plane going to England?" 


Q What was Mr. Seider's response to that? 


A He just laughed. 


Can you recall anything else that was said? 
Right now I can't recall. 


Was there anything said about Mr. Lennon's 
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royalty duirng the course of the meetina? 


aN No. 


9) Was there anything said about retail fulfillment | 


centers? 

A Not to my recollection. 

Q Do you recall anything else that was 
about the Spector tapes? 

A No, excent that it was hard to get, it was hard 
to get. to obtain them. 

9 How lonq did it take Mr. Lennon to describe what. 
had hanvened to the Snector tanes and the vroblems surround- 
ing thet? 

I am sorry. “lould you reneat that, please? 

MP. BERGEN: Would vou read back the question 
to her, please. 

(Nuestion read.) 

A It took Mr. Lennon around 15 to 29 minutes to 
explain what had hanpvened and the difficulties with that 
recording session and he did explain to Mr. Levy that 
he did do a few of the songs that he was -- that Mr. Levv 
owned in regards to the Come Together suit. 

After he explained it he told “tr. Levy that 
if he wanted to he can come down to the stucio the next day 


to listen to the songs that he had recorded. 
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Q Was there any reference to Mr. Lennon avoiding 
the critics by using mail order, television mail order? 

A He made reference to it, but that's it. 

THE COURT: Keep your voice up. 

Q Was there any discussion as tothe price of 
an album that would be sold? 

A Not to my recollection. 

Q Was any agreement arrived at among the parties 
that night with respect to a record album or anything? 


A No. 


Q Did Mr. Levy continue to ask Mr. Seider to go to 


England during the course of the evening? 

A I think just that once. 

Q You say that Mr. Lennon asked Mr. Levy to 
come to the Record Plant the next day so he could hear the 
songs that he had recorded? 

A Yes. 

Q Can you recall anything else that Mr. Lennon 
said with respect to that invitation? 

A He said that if he didn't believe him, you know, 
he can come down and listen to those songs, and he actually 
did record them. 


(9) Did Mr. Levy cometo the REcord Plant the next 
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Q Can you tell us what happened at the record 
plant the next day when Mr. Levy arrived? 


A When Mr. Levy arrise he was ushered into the 


studio control room and he sat down and we played him the 
songs, especially Anael Baby and You Can't Catch Me, which are | 


-- which belongs to him. 


a) Were all of the songs, all of the Spector tapes, 


Plaved for Mr. Levy? 
A Not that I can remember. 
a) Was there anv discussion while vou were at the 
Record Plant about -- 
THE COURT: I am sorry. The question 
about were all the tapes nlayed and the answers, can you 
read that. 
(Record read.) _ 
OQ Was there any discussion between Mr. Levy and 
Mr. Lennon about Mr. Lennon doing a record album for 
Mr. Levy at the Record Plant that day? 
A No. 
a) When was the next time you saw “Mr. Levy? 
After -- 
After that afternoon. 


That evenina. 
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Where was that? 

A At the Club Cavallero. 

(@) What was the purvose of being at the Club 
Cavallero that night? 

A In the afternoon I had told Mr. Levy that all 
the fuss around the Record Plant in the afternoon was because 
of Mr. Lennon's birthday. 

So he suggested tnat Mr. Lennon come down to 


the Club Cavallero and he would throw a little party, and 


I said I didn't know, I said, because we had a benefit to go 


to that night for Ahmet Ertegun, and I told him if he 

wants to he can inform Mr. Lennon, and he went and told 

Mr. Lennon that he was going to throw a party, and so after 
the benefit Mr. Lennon, Mr. Bernard Brown and Mr. Seider 
went to the Club Cavallero. 

Q Was there any business discussed between Mr. 
Lennon and Mr. Levy that you were aware of at the Club 
Cavallero that night? 

A No. 

Q Was there any mention of any record album 
that Mr. Lennon was supposed to be doing for Mr. Levy? 


A No. 


19) Do you recall when you next saw Mr. Levy after 


that night at the Club Cavallero October 9th? 
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A It was not too lonq after that. I really 
remember the datc. 
9 Where did you see Mr. Levy? 
At the Club Cavallero. 
Prior to the next time that you saw Mr. 
invited Mr. Lennon to come to his farm? 
Yes. 
‘hen wasthe first time he did that? 
A He had mentioned it several times. I don't 
know what days or when. 
This next time vou saw Mr. Levy did he invite 
Mr. Lennon to the farm acain? 
A Yes. 
9 Can you tell us what hanvened and what was 
said by each of the parties? 


A Right. Prior to going to the Club Cavallero 


I had received several vhone calls from Mr. Levy wantina 


Mr. Lennon to come downto the Club Cavallero. We agreed 
to whatever nicht it was to go down there and he had informed 
me that he was qoindg to trv and get Mr. Lennon to come up to 
the farn. 

So I in turn told Mr. Lennon that when we go 
over tothe Club Cavallero that Mr. Levv is going to trv and 


go to the farm. 
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Mr. Lennon informed me that he was going to try 
his very best not go go, you know, that he didn't want 
to go up to the farm because he was too busy, because he 
wanted to do the -- he was preparing for his -- the couple 
of songs that he was going to record in the Record Plant. 

Q This is for the Rock and Roll album? 

A Right. So we arrived at the Club Canvallero, 
we met with Mr. Levy, we sat down, and he says -- you know, 
he kept asking about "You going to come up to the farm this 
weekend?” 

Mr. Lennon says "No, I can't. I have too many 


musicians. I just can't go. I have the studio time booke 


RY ee ee ae Mere ae RO 


“He says "Don't worry about it. Bring the 


musicians." 


Mr. Lennon says "No, I can't go. Everything 


been booked." 

I had gotten up from the table at that point 
went to the ladies' room or something and came back 
by the time I had gotten back Mr. Lennon looked at me 


he says, "We are going to the farm this weekend.” 


And I said "What happened?" 


He says "He has convinced me in going." 


Q Was there any business purpose in going to the 


Club Cavallero this night? 
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No real business, no. 


Yas it just to have a drink or -- 

Just to have a drink, ys. 

Do vou recall when you went to the farm? 

Yes. It was a Thursday. I don't remember the 
date. It was around the l6th or something. I really don't 
remember. 

9 How did you get to the farm? 

A Mr. Levy drove us up. 

9 And who ws ‘a the car with you? 

A It was Mr. Lennon, myself, Mr. Levy and 
Mr. Mottau. 

9 Who is Mr. Mottau? 

A Ne is one of the musicians. 

ia) Was there any discussion i. the car going up 
to the farm about a record album that Mr. Lennon was doing for 
Mr. Levy? 

A No. 

a) How manv musicians came to the farm that weekend? 

A Five. 

9 Can vou briefly tell us what took volace during 
thecourse af the weekend? 

A Several of the musicians arrived at different 


times. Sc on Friday we had about three musicians there. 
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The other two arrived on Saturday. So we rehearsed -- 
Mr. Lennon rehearsed with as many as he had that Friaay. 
He rehearsed for about five hours. 

Q Or Friday? 

A Yes, 

Q What about oc: Saturday? 

A On Saturday, whatever time he woke up, after 
breakfast he rehearsed for an hour or two, then we had 
lunch, and then we rehearsed a couple more hours, and then 
it was dinner, and everybody rested from dinner on. 

Q Were there.any rehearsals at all on Sunday? 

A None. 

Q What time did you leave on Sunday? 

A Somewhere around one or so. 

Q Were there any discussions that you overheard 
between Mr. Levy and Mr. ration about Mr. Lennon doing a 
re album for Mr. Levy? 

A No. 

Q Did you hear any discussion between Mr. Lennon 
and the musicians to the effect that he was doing a record 
album for Morris Levy? 

A No. 

9 Did you hear either Mr. Lennon or any of the 


musicians telling any of theother defendants that weekend 
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that Mr. Lennon was doing a record album for Mr. Levy? 


No. 
Did you overhear Mr. Lennon discussing any 
business with any of the defendants or Morris Levy? 


A No. 


Q Did you varticinpate in any diszussions like that? 


No. 


you recall the recording sessions for the Rock 


Yes. 

When were they? 

They started around October 21st. 

And when did the basic recording sessions end? 


About the 24th or 24th. They were the basic 


Were Mr. Levy or Mr. Kahl involved in anv of the 


From Bia Seven or Adam VIII? 


Was anybody from Biq Seven or Adam VIII, 
Levy and Mr. Kahl, involved in any of the work 
and Roll album? 


No. 
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MR. SCHURTMAN: I object to that last question 
unless it is put in context. 
MR. BERGEN: Context of what? 
THE COURT: It is a question. I think it is 
a perfectly clear question. 


MR. SCHURTMAN: Would you read back the last 


question? 


(Question read.) 
MR. SCHURTMAN: "Any of the work" can include 
almost anything, inlcuding getting sheet music, old records. 
THE COURT: That's the question and that's the 
answer. 
MR. SCHURTMAN: All right. 
THE COURT: Okay. Let's go. 
Q Were you present during all of the recording 
sessions and the other work on the album? 
A Yes. 
Q Do you recall a time when Mr. Lennon gave 
a copy of the Rockand Roll album? 
You mean the tape? 
The tape, yes, a tape copy. 
Yes 
When did that happen? 


After Mr. Lennon had finished remixing we went 
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by the Club Cavallero. 


9 Do you know when apvroximately that was? 

A Some time the first week in November. 
remember. 

2 Prior to this had Mr. Levv ever asked you 
Mr. Lennon for a copy of the Rock and Roll album? 

A 

many times? 

A He asked me on several occasions when he used 
to call. He used to call everv few days to see how eve2rv- 
thing was going and he would ask when he can have a copy. 

CY Did he ever ask Mr. Lennon directly? 

Yes. 

Can you tell us as hest vou can remember what 
havpened the night at the Club Cavallero when Mr. Levy was 
given tnis tane? 

AS Yhe tane hadn't arrived and I went to make the 
phone call to the Record Plant to find out what had han- 
pened toit, because we had ordered a cony for “Mr. Levy. 

THE COURT: You mean vrior to aoing to the 
Club vou had ordered a conv? 

THE WITNESS: Yes. 

And this was nursuant to a request by Mr. Levv? 


Right. 
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Did Mr. Levy ask for any particular kind of 


A He just said for his tape recorder, a 7-1/2. 
I said "That's fine." 

Q Did you say where this tape recorder was? 

A | I guess in his -- ¥ believe he said it was in 
his office. 

Q You were saying you went to the phone? 

A Right. I made the call and somebody at the 
Record Plant said they were just finishing up and it would 
be over as soon as possible. 

I went Sack and I told Mr. Levy and Mr. Lennon 
that and about half an hour to an hour later Tom from the 


Record Plant, an employee of the Record Plant studio, 


dropped off the tapes and he handed Mr. Levy the 7-1/2 copy 


of the Rock and Roll album. 

He had said to me that it was split -- he had 
said it to everyone, really -- that it was split on two 
separate reels because they couldn't get all the songs on 
one reel. 

THE COURT: What arrived, just those two reels? 

THE WITNESS: The two reels and a 15 ips copy 
for Mr. Lennon. 


9 At the time this tane copy was delivered to 
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Mr. Levy had Mr. Lennon finished working on the album? 
A No, there was still more to do. 


Can vou tell us what Mr. Lennon had to do after 


A He still had one more stage of the recording 
to do, which is the final mastering, the final mastering 
lacquer where the album would be made from, would be pressed 
from, and he still had to do some FOing, he was still 
editing things down, some of the sonqs down. 


a) Do you know what editing he did to some of the 


A He just -- he just shortened a lot-.of Ut: 
I can't remember anythina else. 

9] Do you know whether he did any work on You 
Can't Catch Me? 

A Yes. i!fe took the verv beqinnina of the sona, 
I don'tinow, the first eight bars, and he reneated that 
and out it in the middle of the song. 


Q Where did Mr. Lennon get the idea for doing 


SCHURTMAN: Ohjection unless he told her. 


Mr. Lennon tc. you where he had cotten -- 


SCHURTMAN:I said I object unless Mr. Lennon 
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told her. Even then it is probably hearsay. 

THE COURT: I haven't really heard any 
contradiction of Mr. Lennon. 


MR. BERGEN: I withdraw the question. 


Q Do you recall Mr. Levy at one point inviting 


Mr. Lennon to go to Florida? 

A Yes. 

When did that happen? 

A That happened around the late part of October, 
beginning of November. 

Q What was the purpose of going to Florida? 

A Mr. Lennon -- his son was going to visit him for 
Christmas and he didn't know where to take him and Mr. Levy 
said "Well, I am taking my son down to Florida. Why don't 
you come down. The two boys will get together, they are 
around the same age, and they will have a good time down 
there." 

(@) Was one of the purposes of going to Florida to 
discuss or do a commercial for a record album? 

A No. 

Q Did you go to Florida? 

A Yes. 

Q Were there any discussions in Florida between 


Mr. Lennon and Mr. Levy about Mr. Lennon doing a record album 
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Not to my knowledae. 


Did you ever send a tane cony of the Rock and 


Roll album to Mr. Coury from Capitol? 


A Yes. 


Q Do you recall when that hapnened? 
A Some time in January, around the second or 
third week. 
How did you come to send this tave cony to 
Mr. Coury? 
Mr. Seider had called me and said that Mr. 
woulc like to hear the album. 


QO Do you know where Mr. Seider was when he called 


A In California. 

9 id you subsequently meet with Mr. 

the Rock and Roll album? 

A Yes. 

Q When was that? 

A It was thethird or fourth week of Januarvy,and we | 
in New York at the Sherry Netherland. 

9) Who was present at this meetina? 

A At the meeting, Mr. Seider, Mr. Lennon, myself, 


Kohara and Mr. Kileen, and Mr. Coury. 
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And Mr. Coury? 
Yes. 

Q Was there a meeting before the meeting at the 
Sherry Netherland where Mr. Kohara and Mr.Kilee n weren't 
present? 

A We went out to dinner, Mr. Coury, Mr. Seider, 
Mr. Lennon and myself. 

Q Do you recall where you ate? 

A At Gallagher's REstaurant. 

Q Was anything discussed about the Rock and Roll 
album at dinner? 

A Yes. 

What was discussed? 


A Mr. Coury thought that the album was fantastic, 


that it should be sold through the regular market. Mr. 


Lennon had asked him what did he think about selling it-on 
TV and Mr. Coury gave his opinion that he didn't think 
it was-- it wasn't a good idea, that it would be better off 
to be selling it through the normal process, through the 
regular channels, through dealers. 

Q Did Mr. Coury said why he thought it should be 
sold through the regular channels? 

A I don't remember. 


Q What was discussed at the Sherry Netherland? 
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A We went back tot he Sherry Netherland to discuss | 


the marketing program for this album, and that's when 
Mr. Kohara and Mr. Kileen came down to join us. 

@) Can you tell us what was discussed about the 
marketing program? 

A Mr. Kohara showed us his album cover that 
he designed and which Mr. Lennon liked, but prior to that 
Mr. Lennon had this other album cover that someone had made 
up, which is a picture of Elvis Presley ina aold suit, 
it is one of his own album covers, but with the head of 
Mr. Lennon instead of Elvis Presley's head. 

WE saw that and then Mr. Kileen was talking 
about what should we do, should we have T-shirts made up. 
We were talking about billboards. We thought about in 
Los Angeles we would have a billboard with the music coming 
out,excerpt sonas from the ‘Rock and Roll album, which we 
found cut later we couldn't use. 

MR. SCHURTMAN: Your Honor, I have to request 
a continuing objection to matters that were said outside 
the presence of my client. I know we have been letting 
this testimony in, but apparentlv there is a problem with 
Les 

THE COURT: Apparently there is what problem? 


MR. SCHURTMAN: There is a voroblem about 
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conversations that took place outside someone's presence 
and I will therefore object to any conversation that took 
place at which my clients were not present. 

THE COURT: It's awful late to raise that 
problem. 

MR. SCHURTMAN: I know, but apparently it is 
raised whenever I question a witness. 

THE COURT: I want you to get the references 
to that in the record and you show them to me first thing 
tomorrow. 

SCHURTMAN: Yes, sir, I will. 
COURT: Will you do that? 
SCHURTMAN: I will be glad to. 


COURT: Okay. 


you get back to the album cover? 
A 
Q Was there a final decision on what the 
album cover was going to be? 
A Yes. The album cover consisted of the 
photograph that Mr. Lennong had liked and was a picture of 


him in earlier days. It was taken by a German photo- 


grapher, Jurgen Vollmer, and he had it all done up and 


Mr. Lennon approved of it. 


Q Was there any discussion about the title of the 
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Yes.’ It had rock and rol] on it and Mr. Lennon 


really thought that was just verfect, rockand rol , it was 


just simple, just right on, as he would say. 


Q Do you recall anything else that was discussed 
at this meeting? 

A I remember that we -- that ! had called Mr. 
Vollmer for Mr. Kohara to discuss a price on the nhoto- 
qraph. 

Can you tell us what the conversation was 
between you and Mr. Vollmer? 

A I had told him -- I had informed him that 
Mr. Lenion would like to use the photoararh, since he had 
exc’ e riahts and it was his photocranh, we wanted to 
use it for Mr. Lennon's album cover, the rockand roll, 
and I would put Mr. Kohara on the nhone, who was from 
Capitol, head of the art denartment, and that he can dis- 
cuss the price. I believe it was something like $590. 

e 

9 And wasS an arrangement worked out with 

Mr. Vollmer to purchase the rights to the nhoto? 
Well, it was his vhotograndh. 

a) las there an arrangement where Canitol would 

purchase the rights to the nhoto? 


Right, in connection with this albun. 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK. NY — 791-1020 


Pang-direct 
Just in connection with this album? 


Just in connection with this album. 


Did you see Mr. Levy after you left for Florida? 


No. 
MR. BERGEN: Your Honor, maybe this is a good 
place to break. 
THE COURT: All right. We will resume tomorrow 
at 10 o'clock. 
(Adjourned to Tuesday, January 27, 1976, 


at 10:00 a.m.) 
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Vv. 75 Civ. 1116 
John Lennon, et al. 
New York, New York 


January 27, 1°76 
10:45 a.m. 


(Trial resumed.) 


(In open court.) 
' AN G, resumed. 

‘HE COURT: Are you going to conclude with 

Miss Pang? 
y MR. BERGEN: Yes. 

MR. PRETTYMAN: Your Honor, may I take up 
one preliminary matter. 

THE COURT: Right. 


MR.PRETTYMAN:When I was in Los Angeles conferring 
Z i 


with the Capitol officials in regard to our responses to 


interrogatories I asked the art department to come up with 
whatever they still had in existence that related to the 
art work on the Rock and Roll album. 

One of the things that they produced was a 


picture, which I hold in my hand, of Mr. Lennon, and I asked 
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them to send that to New York so it could be included in 
Exhibit 11, which was in response to interrogatory 45. 


Thereafter, that picture was sent to New York, 


and as a matter of fact, Mr. Tillinghast spoke on the rhone 


with Mr. Gold of Granett & Gold, who in the midst of a 


conversation on other facts mentioned the fact that this 
was coming. Apparently it had arrived and I did not 
realize it had arrived until I had reviewed all of the 


exhibits I had produced and realized that I had seen something 


in Los Angeles which I did not find in the answers to 


interrogatories. 

In the lighe of that I am prepared not to 
introduce this, since your Honor may feel it would be unfair 
to produce it at this stage, but I at least think the record 


ought to reflect that such a thing is in existence. 


I sincerely apologize for the mix-up. I don't | 


think it is an imvortant factor, but I just wanted the re- 


cord to be clear as to what occurred. 

THE COURT: All right. 

MR. PRETTYMAN: I would be happy to show it to 
plaintiffs' counsel. 

THE COURT: Yes, it will be available if 
plaintiffs' counsel wishes it. 


I want to ask you, this is the ninth dav of 


SOUTHERN DISTRICT COURT REPORTERS. US. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


jhbr Pang- 
trial today, and I apologize for keeping you today, 
I thought that we would be through by about 10, but we 


obviously weren't, and so forth, but we have had fairly 


full days and we are on the ninth one. 


Now, it does seem to me that there is a way 
to arrive at a conclusion about whether there was a con- 
tract on October 8th, 1974, and nine days of evidence should 
about do it. 

I would like to have you think howve can get 
this issue disposed of. I am not saying it has to be 
disposed of by noon or 3 o'clock or 4:30 today, but it 
ought to be disposed of pretty quickly now. 

Now, I know that you have -- the defense 
undoubtedly wants to cross examine Mr. Levy some more, the 
plaintiffs' attorney wants to cross examine Mr. Lennon and 
Mr. Seider and so forth, but that shouldn't take an awful 
long time, it seems to me, and realistically the question is 
whether the plaintiff has sustained its burden of proving 
an oral contract on October 8th, and we have gone into 
those discussions until ? think the lawyers themselves know 
that we have heard a lot of repetition, and the repetition 
has been important because it is a question of how much 
corroboration or lack of corroboration there is, so 


I don't mean to say that disparagingly. But there is 
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certainly circumstantial evidence to some extent for and 


against the existence of the contract by virtue of what 


went on afterwards, but when all is said and done we have 

an issue of whether the plaintiff has sustained the burden 
of showing an oral contract basically made as alleqed on 
October 8, 1974. I do not see why it has to go on forever 
on that issue. 

I am prepared to -- and I would hone that 
you could wind up the evidence on that point if not today, 
very soon after the end of the day today. We ee have 
a short argument, the way you would sum un to a jury, 
and I could put my findings on the record, my factual 
findings, and then we can determine what legal implications 
flow from those as far as anything else. But I don't 
think it has tom on forever. 

MR. PRETTYMAN: Your Honor, I am fullv in 
symoathy with what you just said. Mav I just state the 
particular problem that I have? 

THE COURT: All riaht. 

MR. PRETTYMAN: As I indicated to vou last 
week, Mr. Menon and Mr. Coury from Los Angeles, who are 
Capitol officials, were aoing to be in New York. “Mr. Menon 


is here to testifv todav and “r. Coury tomorrow. They 


id not qo to the October 3th meetina and I am concerned because 
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I was hoping to put Mr. Menon on for both direct and cross 
today and Mr. Coury for direct and cross tomorrow. 

“THE COURT: I don't see why they would have 
to be long witnesses, in any event. 

MR. PRETTYMAN: All they have to do is what? 

THE COURT: I don't see why they have to be 
long witnesses. 

MR. PRETTYMAN: No. 

THE COURT: What are the other witnesses on 
the issue of the existence of ‘tthe agreement? Are you going 
to call Mr. Klein, Mr. Schurtman? 

MR. SCHURTMAN: Are you addressing me? Yes, 
your Honor? 

THE COURT: Is Mr. Klein ready to come in? 

MR. SCHURTMAN: Yes. We had scheduled him 
originally for Wednesday of this week and then Mr. Prettyman 
said he had witnesses coming in from California, so we 
have arranged with Mr. Klein's counsel for him to come in 
next week. 

THE COURT: I can't believe that. What is 
going to take till next week? 

MR. SCHURTMAN: Your Honor, would you like 


me to give you a list -- 


THE COURT: I think Mr. Klein ought to get 
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here this afternoon. I really hone we can finish up oh 


Pang, we can vut -- who is it? 

MR. PRETTYMAN: Menon. 

THE COURT: -- Mr. Menon on. I can't conceive 
would take Mr. Menon hours and hours. It would 
to me we cangt Mr. Klein in here this afternoon. 

Wouldn't that be about it on the existence of 
the contract? 

MR. PRETTYMAN: I don't think Mr. Klein goes 
to the existence of the contract. 

MR. SCHURTMAN: Your Honor, we still have a 
number of witnesses who will testify that Mr. Lennon and/or 
Mr. Seider told them after October 8th that there was a 
contract with Mr. Levy. I think that testimony is essential 
to this case. 

THE COURT: You mean like Mr. Masucci? 

MR. SCHURTMAN: Mr. Masucci Said that Mr. Lennon 
told it to him. 

THE COURT: As far as what went on at the farm, 
let's be realistic. Nobody has testified yet, at least, 
no corroborating witness has testified, and I am speaking 
about Mr. Masucci -- he was your witness on the events at 
the farm, right? 


MR. SCHURTMAN: Yes, and he testified that 
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Mr. Lennon told him that he was making an album for Mr. 
Levy. 

We have a witness who testified before Judge 
Mac Mahon -- he is now out of the country and we will read 
his testimony in as soon as we have a chance -- Mr. Chapman, 
who is a banker from Florida, who said Mr. Lennon told him 
he was making a record for Mr. Levy. 


We have several other witnesses -- 


THE COURT: Okay. Let us assume, just for short-| 


cutting purposes -- I don't like the word shortcut, but just 
let us be very realistic. Let us assume that you can have 
a number of people come in, credible witnesses, who testify 
that Mr. Lennon said at the farm he was making the album 
for Mr. Levy. The evidence is of signi-icance, obviously, 
but the question is how much significance. 

What I am trying to tell you is this: 
I have gone through this in my mind. Let us assume that 
that was said. I mean, I will just assume for purposes of 
argument that I credit that testimony,and that I would 
credit it just as much with one person saying it as 15 
people saying it. 

Now, in light of all the other testimony, the 
question yarhave got to wrestle with is whether that is 


enough. The issue to me is was that statement a real 
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admission of a contract or was it an expression of a 


hope. 


Mr. Lennon was interested, at least interested, in doing the 


Now, I think the record is almost undisputed “4 
| 


album. I don't think anybody denies that. I mean, accord 
ing to his version, he was interested all the way up 
into January, and he and Mr. Seider were pursuing it. 

So the question is you take the 15 witnesses 


about the farm event and they all say, if they would, 


that Mr. Lennon said he was doing the album for Morris or 
doing the album for Mr. Levy. Does that really -- is it 
necessary or is it just cumulative and does it really -- 

is it an admission of a contract or an expression,a way of 


expressing interest and hope. That is what we have to 


worry about as far as the significance of the testimony 
about the farm, and I am not sure that there is going to be 
any great addition to the case or any addition at all if 
15 people come in ana say that. 

MR. SCHURTMAN: I recognize the difficulty of 


proving an oral agreement and I fully agree with your Honor 


that parties ought to sit down and put everything in writing 
immediately and then perhaps we won't have this litigation, 


although I do point out that what started this whole thing 


was another written agreement which was actually read 
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into the record before your Ilonor. So I don't think written 
agreements are necessarily the be-all and end-all of a situ- 
ation like this. 

But in order toegtablish the oral contract I wou 
hope to do several things, with your Honor's permission. 
First, of course, is the testimony of what happened at the 
meeting on October 8th. I know we have already heard 
testimony until we are all sick of it, although there has 
been very little cross examination so far. I think the 
cross examination of Messrs. Levy, Lennon and Seider is 
going to be critical on that point. 


I would also suggest, because I am just as con- 


cerned about the time that we are spending on this case at | 
| 


ourt is, that perhaps you could put a limit on everyone's 
cross examination. I think two hours of cross examina- 
tion for the principal witnesses, for each principal witness, 
should be more than adequate. I am certainly willing 

to abide by such a limit, because if I can't prove my points 
in two hours of examining Mr. Seider or Mr. Lennon ~~ 


THE COURT: Two hours is a lot. Anyway, 


I will consider that. 
MR. SCHURTMAN: But let me continue to answer 
your Honor's direct question. 


I think you will also find that the testimony as 
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to the October 8th meeting, in many ways there are more 
similarities than al ftetensee: The only differences are 
on the critical terms of the contract, price, mainly price 
and royalties. That is probably one of the few points 
on which the parties truly disagree. 

Now, in order to establish an oral contract 
where you have two sets of witnesses giving you contradictory | 
testimony I have to go to subsequent events and the subse- 
quent events would include the following: 

No. 1, the testimony of people not only at the 
farm but in other places who heard Mr. Lennon and/or Mr. 
Seider say "We have a deal with Mr. Levy"; the fact -- and 


I will renew my offer of proof at a later point that I made 


yesterday -- that it was common knowledge in this industry 
that a deal had been made between Mr. Lennon and Mr. Levy. 
People all over the industry were calling 


Mr. Levy to congratulate him on his coup. Apparently the 


cnly people in the industry who claimed they didn't know about 


this deal is Capitol Records. 

MR. BERGEN: Your Honor, this sounds like a 
closing argument. 

THE COURT: Please, Mr. Bergen. 

MR. SCHURTMAN: The third point that I want 


to bring in, and this I have to explain somewhat, is we will | 
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show throughout the evidence -- we have only had one or two 
witnesses so far -- that in the music industry people often 
make oral deals, they start performing under the oral deals 
and then they put them in writing. 

Mr. Levy has already testified that he had a 
discussion with Mr. Seider that at some point this deal was 
going to be put in writing. In other words, they weren't 
going to leave the deal oral forever. 

Now what I have to do, your Honor, is to show 
the practice in the industry and I can't bring in a witness 
who will say "Yes, I made a $20 million deal orally and never 
intended to put it in writing." I don't pretend that I can 
prove that. 

What I can prove to you through a succession of 
witnesses in the industry, important industry executives, 
is that it is common practice for these people, just like 
in the stock brokerage industry and in a lot of other 
industries, to make deals over the telephone, make deals 


over the dinner table. You heard Mr. Brown testify he made 


practice. 


MR. SCHURTMAN: I have to put it in. 


| 
a deal -- 
THE COURT: I don't know the significance of th 


THE COURT: Look, Mr. Schurtman, barring the 
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statute of frauds, industry practice or not, it would have 


been possible for people able to contract to make an oral 
contract. I mean, I say barring the statute of frauds 
because I put that aside. Now, whether it was industry 
practice or not, the question is was there a contract 


made. 


Now, I would urge you to put aside for the 


moment this question of industry practice, because I don't 
know that that helps me a lot. Suppose it wasn't industry 
practice. So what? If two veople were capable of makin 
a contract got together and make an oral contract and 
it wasn't barred by the statute of frauds they could make 
it, and I don't care whether it was industry practice 
to do it or wasn't industry practice. So the basic 
thing is were the people able to make the contract and did 
they make the contract. 

Now, that is what we have to focus on, and 

MR SCHURTMAN: Your Honor, the industry 
practice is only to get you over the hurdle, the initial 
hurdle cf disbelief the parties would think they made 
A multi million dollar deal without a written agreement. 
Once we get over that hurdle, then we focus on the issue 
of whether a deal was in fact made, I agree. 


THE COURT: What do you mean, the initial 
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hurdle of disbelief? I have tried lawsuits about oral 


agreements before. You know, this is not the first time 


is was it made. 
MR.SCHURTMAN: Okay. 
THE COURT: We are focusing very hard on those 


factual issues. But the question is -- it is a very serious 


anybody dreamed up the idea of an oral contract. The . 


one to me, I assure you -- as to how long it is going to go 


on, the proof of this thing. 
You know, to talk about another week -- 
k 


as far as I am concerned, I am interested, if anybody wants 
to put him on, I am interested in hearing Alan Klein. I thi 
he is an interesting link in this problem, because the 
testimony of both sides indicates that there was some 
reliance by Mr. Levy on Alan Klein. 

Now, I would be very interested to know, and 
I think Alan Klein would be an important witness, to know 
to what extent Klein would say that Mr. Levy sought him 
as a source for advice as to the contents of the contract. 
I would be interested to know why this was done rather 
than going to the contracts themselves, and I would be 
interested to know what Mr.Klein held out to Mr. Levy as to 
the interpretation of those contracts and so forth, and 


exactly what Mr. Levy did in reliance on that and why he did 
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it and so forth, because that apparently was, according to 
both sides, was quite important on the final decision that 
Mr. Levy made. 

So that is of great interest. 


MR. PRETTYMAN: Your Honor, may I make two 


COURT: So why isn't he in here this after- 


SCHURTMAN : Shall we try and get him in? 

COURT: Good. 

PRETTYMAN: May I make two brief comments, 
your Honor? 

COURT: Yes. 


MR. PRETTYMAN: And they will be brief. 


First of all, we have to put on the record that | 


we disagree 100 percent with Mr. Schurtman's statement that 
you will find that there are minor conflicts. 

We are going to demonstrate to you that 
there are major conflicts, not only between both sides -- 


THE COURT: Of course there are. I don't need 


MR. PRETTYMAN: No. 2, sir,you are going to 


be applying New York law in regard to whether this oral 
| 


contract could stand up as a matter of law as an oral seine 
| 
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and we are going to demonstrate to you that even taking 
the plaintiff's own version of this thing, there is no way 
that contract can meet the specificity that is essential 
under New York law to have an oral contract. All of the 
basic terms -- 

THE COURT: Look, Mr. Prettyman, what I am 


trying to get at is how do we get this over with? 


| 
MR.PRETTYMAN: I understand, sir,but Mr. a 


has made some statements to you and I just want the record 
to be clear that that is what we will demonstrate to you, 
Hecaune New York law is very hard on this oral contract 
business in terms of the parties reaching an agreement of the 
mind and an understanding about all of the basic terms 

of what is essential to that contract. We are going 

to demonstrate that not only is there a conflict between 

all of the witnesses, including their own, but even if you 
took their version, you could not have an oral contract 


under New York law in regard to this kind of a deal. 
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THE COURT: The thought of going into next 
week? That would be, you know 14 to 15 trial days on a 
question of whether there was a contract made on October 8, 
and that is an absurdity. It is a terrible thing. 
They ought to be a way to talk about this or simplify the 
issues in some way so we can get this resolved. There 
have been a lot more difficult issues tried in a shorter 
time than that. 


MR. PRETTYMAN: I suggest that when Miss Pan's 


cross-examination is over that Mr. Levy be cross-examined 
and we make a motion at that time, because at that time 
we will have had the two participants in the October 8th 
meeting, Mr. Kahl and Mr. Levy, fully direct and cross- 
examined, and at that time we will be prepared to make a 
motion. 

THE COURT: That is a thought. Mr. Schurtman 
would not have rested, because he contends that there are 
other witnesses relevant to that. 

MR. PRETTYMAN: On the issue as to whether 
even under their own testimony as to what occurred at that 


meeting, it would be possible under New York law to have 


concluded whether an agreement had been entered into. 


THE COURT: You are suggesting to finish the | 


testimony of Miss Pang and then have Mr. Levy cross-examined, 
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so his testimony is finished, and then you would have 
the two witnesses from the plaintiff's side as to that meet- 
ing fully examined and cross-examined? 

MR. PRETTYMAN: That is right, and if you decide 
that even if you took their version that you could not 


specify an oral contract to meet New York law, then that 


would be the end of the case, because even if the plaintiffs 


have agreed both in writing and in court that that contract 
was the underpinning of the entire case, including even 
the antitrust claim. 

THE COURT: What do you say to that, Mr. 
Schurtman? 

MR. SCHURTMAN: When you say cross-examine Mr. 
Levy, I will be given a chance of some redirect? 

THE COURT: Absolutely. 

MR. SCHURTMAN: On the second point, we have 
not agreed that the oral contract is the underpinning for 
the entire case. What we have said is the oral contract 
is the underpinning for the breach of contract issue, 
but not the interference with contract issue. As I sit 
in the courtroom I hear more and more testimony that 
apparently Mr. Seider was playing both sides against the 
middle, and I would like to get into the interference. 


THE COURT: You have given Mr. Bergen reason to 
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MR. SCHURTMAN: Mr. Klein will be here at two 
o'clock. 

THE COURT: I think there will be merit in the 
idea of having some resolution as soon as enough evidence 
is in. I think it would advance us greatly to have a 
resolution on the issue of whether or not there was a 
contract. I think then we can go forward and see. If the 
Court finds there was a contract, then that obviously has 
certain legal implications, and we go forward on one 
basis. If the Court finds that there was not a contract, 
that will have its legal implications, and then it will 
be necessary to see what issues remain for trial or legal 
determination after that. What I am really attempting 
to do is to get a determination of the question of whether 
or not the plaintiff has proved a contract. And so if 
you gentlemen can figure out a way where we can bring 
this issue to a head as soon as possible, and I think Mr. 
Prettyman's suggestion has some merit, let us consider 
that. Let us finish up with Miss Pang and then let us 
alert Mr. Levy that he will be cross-examined. 

MR. SCHURTMAN: Your Honor, will we put Mr. 


Klein on the stand at two o'clock? We have just checked 


with his lawyer. We don't control Mr. Klein. We have 
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arranged with his lawyer to bring him down at two. If he 
can't take the stand -- 

THE COURT: In my mind I had assumed that he 
would testify, and maybe I have got the schedule fouled up. 
I did suggest bringing him in this afternoon. I would 
have him go on. 

MR. SCHURTMAN: All right. 

MR. PRETTYMAN: Under our view, regardless of 


what he says, in terms of our motion about what the parties 


agreed on October 8 he would not enter into it. But your 


Honor wants to hear him. 
THE COURT: There is inevitably circumstantial 

evidence from later events. Let us hear him. 
MAY PANG, resumed the stand, having been 

previously duly sworn, testified further as follows: 
DIRECT EXAMINATION (Continued) 
BY MR. BERGEN: 

Q Miss Pang, when we left off yesterday I believe 
you testified that you had not seen Mr. Levy after you 
came back from Florida? 

A That is correct. 

Q Did you speak to him on the telephone? 


Yes. 
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Q Can you tell us how many times you spoke to 
him on the te.ephone? 
A I spoke to him several times on different 
occasions. 
Q Can you tell us briefly what some of the earlier 
telephone conversations were about? 
A One of the telephone conversations was to let us 
know that he was back and "How is John?" 
The second one was to tell us Julian, JOhn's 
son, his toys were being sent up from Florida. And a 
third, another one, was when he called to tell me that he 
was putting out the album, Jehn's album. 
Q When did Julian go back to England? 
A Around the 8th or 9th of January. 
Q When did Mr. Levy call you to tell you he was 
putting out the album? 
A About the third or fourth week of January. 
Q Was this after the meeting with Mr. Coury? 
Yes. 
At the Sherry Netherlands? 
Yes. 
How long after that? 


A few days. 


Now, will you tell us what Mr. Levy said to you 
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in this conversation? 

A He called up and he said to me, "May, just tell 
John that I am putting out the album. There is no hard 
feelings. If he wants to, he can re-mix just a couple 
ci the songs, if he wants to. I respect his artistic 
ability." 

And that was the end of the conversation. 

Q Did he any anything about Mr. Lennon, that he 
could look at the album cover? 

A Not that I can recall right now. 

Q Did you report that conversation to Mr. Lennon? 


Yes. 


Q What did Mr. Lennon say? 
A 


He was just surprised and he asked me to get 

Mr. Seider. 

Q Did Mr. Lennon or Mr. Seider ever say to Mr. 
Levy in your presence that EMI's permission was not necessar 
in order to put out the album? 

A No. 

Q- Do you recall at the October 8th meeting an 
incident with respect to a watch? 

A Yes. 

Q Can you describe that briefly for us, please? 


There were about two or three conversations 
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going at the same time. I remember overhearing Mr. 
Bernard Brown commenting on Mr. Kahl's watch, because it 
was a digital watch and he had not seen one in England and 
he wanted to obtain one and Mr. Kahl says, “Well, I will 
give it to you right now." 

THE COURT: This was when? 


THE WITNESS: October 8th, at that October 8th 


meeting. And Mr. Brown said, "No, I would rather buy one."| 


And he said, "All right, we will try to arrange 

it with you; we will get together tomorrow and we wili 
try to arrange to get you a watch." 

Q Did Mr. Brown have this new watch the next day 
when you saw him at the Record Plant? 

A Not to my knowledge. 

Q Do you know when Mr. Brown went back to England? 

A A few days after the October 8th meeting. 
I really don't remember. 

Q Now, on the night that the tape was delivered, 
the tape copy, the 7-1/2 IPS tape copy was delivered to 
the Club Cavallero, was Mr. Crocker at the Club Cavallero? 

A No. 

Q Was anybody with you and Mr. Lennon that night 
other than Mr. Levy? 


A No. 
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Do you know who Roy Cicala is? 


a 
———————————————————————————— 


Yes. 


Q Who is Mr. Cicala? 


A Mr. Cicala is the owner and chief engineer at 


the Record Plant. 


THE COURT: He is who? 


THE WITNESS: He is the chief engineer and he 
owns the Record Plant. 
Q Do you recall a time when you and Mr. Lennon 


had been at the Club Cavallero with Mr. Cicala? 


A Yes. 
Who was with Mr. Cidala? 
A His wife. 
Q Was that the night that the 7-1/2 IPS tape was 
delivered to the Club Cavallero? 
A Not to my knowledge. 
Q Do you recall when you and Mr. Lennon had dinner 


at the Club Cavallero with Mr. Cicala and his wife? 


A Some time early December. 

Q Miss Pang, I show you a document that has been 
marked as Defendants' Exhibit CH for identification and ask 
you if you can identify that? 


A Yes. 


Q Can you tell us what Defendants' Exhibit CH is? 
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A It is the dinner bill for Mr. Cicala and Mrs. 
Cicala and myself and Mr. Lennon. 
Q Can you tell us what the date is On the bill, 
referring to the second page? 
A December 3, 1974. 
MR. BERGEN: I offer Defendant8' Exhibit CH in 
evidence, your Honor. 
THE COURT: I was distracted on something else; 
let's go back. 
What was that again? 
MR. BERGEN: Mr. Cicala and his wife had dinner 


with Mr. Lennon and Miss Pang on December 3, 1974. 


THE COURT: You have not asked about the substance 


of that. 

MR. BERGEN: All I asked her is did Mr. Cicala 
and his wife have dinner with them on the night that the 
7-1/2 tape copy was delivered at the Club Cavallero? 

THE COURT: Is CH admitted or not? 

MR. SCHURTMAN: No. 

MR. BERGEN: I just moved its admission. 

MR. SCHURTMAN: I object to it. There is no 
proof that Mr. Cicala was there. All it shows is that 
Mr. Lennon was there. 


THE COURT: I will receive it. 
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(Defendants' Exhibit CH was received in 

evidence.) 

Q Miss Pang, the time that you and Mr. Lennon had 
dinner with Mr. Cicala and his wife was in December? 

A Yes. 

Q And it was not the night that the tape was 
delivered to the Club Cavallero? 


A No. 


Q Did you see Mr. Morris Levy the night, this 
December 3rd night? 
A Yes. 
Q Did you talk to Mr. Levy at all that night? 
A We just exchanged hellos. 
MR. BERGEN: Your witness. 


CROSS EXAMINATION 


BY MR. SCHURTMAN: 
Q My name is William Schurtman. I am the attorney 
for the plaintiffs. 


At the October 8, 1974 meeting at the Club 


Cavallero did you hear Mr. Harold Seider say anything? 


A Say anything? 
Q Yes. 


Yes. 


Tell us what he said at that meeting? 
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A He said when Mr. Lennon turned to him, when 
talking about the TV mail order, I remember Mr. Lennon 
being interested, turned around and said it was a good idea, 


and he turned to Mr. Seider and said, “Can it be done?" 


And Mr. Seider said, "We are still signed to 
exclusive contract at EMI." 
Q YOu remember that distinctly? 
A Yes. 


Q Do you remember anything else that Mr. Seider 


A It was just small talk basically. I just can't 


remember offhand. 
Q Let me read to you from page 84 of your 
deposition which was taken on July 16, 1975. 

THE COURT: Before you do that I would like to 
hear the testimony, if it can be read back, a couple of 
questions. 

(Testimony read.) 

THE COURT: What page? 

MR. SCHURTMAN: Page 84, deposition of October 
16,1975, a question by Mr. Kanzer: 

"Q Can you recall what, if anything, Mr. 

Seider said during the course of this October 8th 


meeting? 
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"A 1 really don't remember anything that 
Mr. Seider said." 
Q Can you tell the Court what has happened in 
the intervening time to refresh your recollection as to 
what Mr. Seider said about EMI's consent? 
A Reading over my deposition and starting thinking 
about the dinner. 


Q Have you discussed this matter with Mr. Seider 


A No. 


Q You have not ever since your deposition discussed 


this case with Mr. Seider? 
MR. BERGEN: The case or this particular 
testimony? 
THE COURT: Objection overruled. 
Let's have the question again. 
Did you ever discuss this case with Mr. Seider? 
No. 
Never? 
A Except how it was going. 
Q Well, did Mr. Seider tell you about anything 
that was testified to in this case? 
A No. 


Q Is it your testimony, Miss Pang, that both 
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before your deposition was taken and after your deposition 


was taken and before this trial was held and since this 


trial has been held you have never discussed any aspect of 
s 


this case with Mr. Seider, exc’ >t to ask him how it is 
going? 

A Yes. 

Q Have y« . discussed it with Mr. Lennon? 

A No. 

Q Has anyone told you about anything that has 
been testified to in this case? 

A I have talked to Mr. Davis and Mr. Mottau 
asking them the same questions, how it was. 

Q You mean you spoke to Mr. Davis and Mr. Mottau 
about it? 

A 

Q asked them what they hadi testified to? 

A No. 

Q All right. In any event, you are now telling 
the Court that no one has ever told you about any testimony 
that has been given by anyone in this case either in 
deposition or at the trial? Is that correct? 

A Correct. 

MR. BERGEN: Your Honor, can we make clear 


about Miss Pang, that the attorneys are included in that, 
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too. I am not sure that the witness understands that, 
vour Honor. 

MR. SCHURTMAN: Is that an objection? 

THE COURT: What are you saying? Are you 
asking a question or are you objecting? 

MR. BERGEN: I just think that it ought to be 
clear when he says anyone, he is not including just 
witnesses. 

MR. SCHURTMAN: I wil. ask the question. 

Q Did Mr. Bergen tell you what has been testified 
to in tiis case? 
A No, he has not told me. 


Q Is Mr. Bergen your lawyer? 


No. 


He was your lawyer on the deposition, was 


Yes. 
Q 4s any lawyer told you avout any testimony that 
has been given in this case? 
A No. 
Q Have you ever given any statements to anyone, 
any written statements or affidavits? 
A Any written affidavits? 


Q Yer, about any of the events in this case? 
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The only thing I signed is the deposition. 


Miss Pang, do you have a habit of sometimes 


tuning out of conversations? 

A Sometimes, yes. 

Q Did you tune out of the conversation that took 
place on October 8th? 

A No. 

Q You were tuned in on that one, weren't you? 


A Yes. 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


jhbr 1 Pang-cross 1492 

Q You testified on your direct examination that 
Mr. Lennon told Mr. Levy about problems with the Spector 
tapes, is that correct? 

A Yes. 

Q Did Mr. Lennon tell Mr. Levy whether any of the 
Spector tapes were salvageabie? 

A Yes. 

Q Did he teli him which ones? 


A He only said about four or five. 


9) Did Mr. Lennon tell Mr. Levy that he was 


disgusted with the oldies project? 

A I don't recall. 

Q Did Mr. Lennon tell Mr. Levy that he had lost 
all desire to complete the oldies album? I am now talking 
about the first part of the meeting. 

A I don't recall. 

Q Dida Mr. Lennon tell Mr. Levy that the timing 
was all off on a Rock and Roll album? 

A I don't recall. 

Q Did Mr. Lennon tell Mr. Levy that the delay 
created by the Spector difficulty made the album inapprovri- 
ate to complete? 

LN Not to my knowledge. ~ 


Q Did Mr. Lennon tell Mr. Levy that he doesn't lik 
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his work product to lie in the can? 

A Yes. 

Q You remember that? 

A Yes. 

Q Did Mr. Lennon tell Mr. Levy that he was 
an artist who wants his work product to get out? 

A That I don't remember. 

Q Did Mr. Lenr.on tell Mr. Levy before they got 
into the discussion about television merchandising that 
he had lost interest in the album? 

A That I don't remember. 

Q Let me read to you from the deposition of 
Mr. Harold Seider, who gave testimony in his deposition 
as to what Mr. Lennon told Mr. Levy, and see if that 
will refresh your recollection. I will start at line 14 
on page 116, and this is Mr. Seider testifying. 

"We then -- then John started to gointo a 

discussion of his attempts, having now finished the 
Walls and Bridges album, to salvage those tapes. And he 
indicated again the fact that only six of the tapes were at 
best salvageable and that he was, you might say, disgusted 
with the project, that he had lost all desire. He thought 
that the timing was all off, the delay created by the 


Snector difficulty made an album such as this inappropriate 
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to complete. 
“He felt that they weren't of top caliber as 
they were presently constituted. He mentioned the fact of 
what to do with the taves because he was always -- as an 
artist he doesn't like his product, his work vroduct, to lie 
in the can. He isn't a closet artist. He is an artist 
who wants to get out. And he discussed possibly -- initiall 
he discussed various approached to this. He had lost interest 
in completing the album.” 
Does that refies* your recollection that 
Mr. Lennon told Mr. Levy that he was disgusted with the 
whole Spector project, the Rock and Roll elbum, and that 
he had lost interest in it? 
A Vaguely I z«member that. 
Q Did Mr. Lennon also tell Mr. Levy that he 
felt the album had lost its momentum insofar as the 
rock and roll nostalgia was concerned? 
A I don‘t recall. 


Q Again, let me read to you from Mr. Seider's 


testimony. 


THE COURT: Did Mr. Seider testify at the trial | 


to that effect 
MR. SCHURTMAN: No. I haven't cross examined 


Seider yet, but this is his deposition testimony. 
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Mr. Seider testified -- 


THE COURT: I don't know what the utility is. 


detailed memory on some things than Miss Pang does. 


| 
| 
| 
| 
I think it is quite plain that Mr. Seider has has a wore | 


Do we have to have Miss Pang somewhow become a carbon copy of 
Mr. Seider or somthing ? 


MR. SCHURTMAN: No, but I think ii 4s remar- 


ccmeeet eee eees eter amaneneeni e 
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1 
| 
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putting this in. It has to do with Miss Pang's selective 
memory . 


MR. BERGEN: Objection. 


MR. GRUMBACH: I will object tothis argument. 


THE COURT: You see how you stir these ;oeple 


MR. SCHURTMAN: Once in a while I have to. 


THE COURT: Okay. 


MR.SCHURTMAN: On this last point, Mr. Seider 


testified that "With regard to the October 8th meetina, 
other than John's statement that he -- that because he 
felt that the album had lost its mome:¢:m insofar as rock 
and roll nostalgia andhs desire that this not be reviewed 


or dealt with by the critics as a regular tyre," ana so forth. 
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MR. GRUMBACH: Can you aive us the page refer- 


MR.SCHURTMAN: Yes. It is page 202. 


Q Miss Pang, since you now vaguely recall that Mr. 
Lennon was disgusted with the project, can you tell us what 
rekindled his interest and made him enthusiastic again? 

A I just remember -- 

MR. BERGEN: Has there been any testimony 
that his interest was rekindled and he was enthusiastic, 
your Honor? 

MR. SCHURTMAN: I will ask Miss Pang. 

Q Miss Pa’g, as the meeting progressed did Mr. 
Lennon become enthusiastic about the project and say he 
was just waiting tc get into the studio so he could start 
working again, crt words to that effect? 

A No, he -- it was a suggestion thrown out. 

I don't remember who said "Why don't you go back into the 
studio to do" -- or maybe "I should go back into the 
studio to do some more songs." 

I don't know who said it. I remember 
Mr. Lennon sitting there thinking about it and he says -- 

I remember him saying to Mr. Levy, in fact, saying "Well, 
I will have to think about, you know, if I want to go back 


into the studio, doing some more songs to complete it as 
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2 an album." | 
3 | I remember Mr. Levy offering that he would pay | 
4 | for the costsand I remember myself saying to Mr. Levy that | 
5 Capitol Records pays for allcosts of the studio, so there | 
6 would be no need for him to pay for it, ECHO RE he was still | 
7 signed to -- | 
8 | a Did -- | 
9 | THE COURT: Wait a minute. Let her finish. | 
10 | A You know, that Capitol, you know, 18 a sub- 
11 Sidiary of EMI, and.so they would be the one who would be | 
12 | paying for it. 
13 And I remember Mr. Lennon just sitting there | 
14 thinking about it. | 
15 He says, "I will have to go home and think 
16 about it." | 

| | 
17 Then he turnedto Mr. Levy and says "Well, I've 
18 | got to go home. I'm getting tired." | 
19 Q So it is your testimony that Mr. Lennon di? not | 
20 evince any excitement or enthusiasm and say words to the | 
21 | effect, "This is a great project, I can hardly wait to get | 
a 4 started"? | 
23 A No, not to my knowlecge. | 
2A ; a) You have no recollection of that? | 
yA) A No. | 


i SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


flat note, where Mr. Lennon was still basically disgusted wit 
the project but said he would think about it? Is that your 
testimony? : 
MR. PRETTYMAN: I object to that. 
MR. BERGEN: Objection, your Honor. 
MR. SCHURTMAN: This is cross examination. 
THE COURT: I will allow it. 
If you understand the questions and can answer, 
fine. If they are too vague for you you say that. Can you 


answer that question? 


A I wouldn't say Mr. Lennon was disgusted and 
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Q In other words, the meeting ended on a rather 
| 
| 


I wouldn't say Mr. Lennon was overjoyed. I am just saying 
that he was -- he took it into consideration when he left. 

Q All right. Do you recall Mr. Lennon saying 
that he was interested in doing the album on television because 
that would bypass the critics? Do you remember that part? 

A Yes. 

Q During the conversation did Mr. Levy state to 
Mr. Lennon that his company, Adam VIII, by name, handled 
television promotions of this type? 

A I remember him saying -- Mr. Levy saying that 
Adar VIII was his company and he put out the records. 


I remember him telling Mr. Lennon as to inform him that that 
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was his company that was on TV. 
Q But Mr. Levy did say that ADam VIII handled 
television promotions? 
A That I don't recall. 
Q Let us just pin that point down. 
Page 55 of your deposition, Miss Pang, you said: | 
"Morris explained that he had access to all 


the TV's, to do the mail order, and he explained that all the | 


Adam VIII's, the oldies on TV, was all his, all his timespot, | 
and John said "'Oh, that's an interesting idea. Maybe we 
can do that, but we don't know if we can.'" 

Does that refresh your recollection as to that 
part of the conversation? 

A Yes. 

Q Miss Pang, during the meeting on October 8th was | 
there any discussion among the various participants as to the | 
song titles to be included in the Lennon album that he was 
going to work on? 

A That I don't recall. 


Q You have no recollection of people trading song 


titles back and forth and making suggestions as to what titles 


should be used? 
A Right now I can't remember. 


MR.GRUMBACH: Your Honor, I would like to object | 
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because what he does is first he asks a sort of a compound 
question, then he says "Do you remember song titles for the 
Lenon album?" When the witness says "No," then he 
says "Well, don't you remember the discussion of song 
titles?" I think that is unfair cross examination. 

THE COURT: I don't see that -- 


MR. GRUMBACH: Because he is suggesting to the 


witness that the discussion of song titles had to be tied 


to the Lennon album. 
THE COURT: He is just asking a question 
he asked another question. 
MR. GRUMBACH: It is a misleading question, 
your Honor. 
THE COURT: No, I don't agree. 
Go ahead. 
Q Was there any discussion on October 8th, in 
the latter part of the meeting, about where and when 
Mr. Lennon would finish the oldies album? 
A No. 
Q Let me read to you from page 90 of your de- 
position. Question by Mr. Kanzer. 
"Q Was there any discussion as to when he might 
finish the album? 


"A When? He wanted to go and finish it off 
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soon. He didn't like to leave the other songs just 
lying around." 

Does that refresh your recollection that 
Mr. Lennon wanted to finish the album at that point and 
firnish it scon? 


MR. BERGEN: That wasn't the question,your 


MR. PRETTYMAN: That is correct. I was just 
going to point out the same thing. 

The question was in terms of when. 

THE COURT: All right. Do you recall him saying 
that he wanted to finish it soon? 

THE WITNESS: Yes, but not then. 

THE COURT: I am sorry? 

THE WITNESS: Not at the October 8th meet- 
ing, your Honor. 

THE COURT: You don't recall -- 


THE WITNESS: I don't recall it being said 


COURT: All right. When do you recall it 
being said? 
THE WITNESS: It was said after, when he told 


Mr. Levy that he would have to think about if he, you know -- 


you know, finishing some songs, he would have to go home 
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and think about it, and a few days later, you know, he says 


"I will go in to do it, to complete the songs for the 
album." 
THE COURT: Okay. 
Go ahead, Mr. Schurtman. 

Q Did Mr. Levy or Mr. Kahl offer to assist 
Mr. Lennon -- and when I say offer I mean at the October 8th 
meeting -- in completing the album? 

A Yes. 

Q In what way did they offer to assist him? 

A If Mr. Lennon needed lead sheets and if 
Mr. -- Mr. Levy s¢ ‘1, you know, if he wants to pay for the 
recording cost. which I have answered i /ore that he didn't 
need to. 

Q- When you say recording cost, what do you mean 
by that, the studio recording cost? 

A Studio recording cost, yes. 

Q Mr. Leby offered to pay for that? 

A Yes, and I said he didn't need to because 
Capitol Records did that. 

Q But you do remember that Mr. Levy and Mr. Kahl 
offered at the October 8th meeting to supply lead sheets? 

A That I really don't remember. 


Q You said a moment age that they did. 
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A Yes, I know. I am just combining two dates. 


I am not sure on that one, as far as lead sheets, no. 


"OQ Did Mr. Levy or Mr. Kahl offer to get sheet 
music or original recordings ‘or Mr. Lenn of any songs that 
he might consider including in the album? 


"A I don't think it wasat the October 8th meet- 


Q You did testify at page 91 of your deposition: 


ing." 

This reference to original recordings, does that 
refresh your recollection that Mr. Levy may not have been 
talking about recording studio costs but about getting old 
rock and roll records so Mr. Lennon could listen to them? 


A I am sorry, I didn't -- 


| 
} 
| 
| 
MR. SCHURTMAN: Would you read the question | 
back, please. 
(Question read.) 
Q That was not about the recording cost, no. | 
Original recordings meaning the records, if you are -- 
Q Yes, but what did Mr. Levy or Mr. Kahl offer to | 
do for Mr. Lennon? | 
MR. BERGEN: She just testified to it, your | 
YHE COURT: Just a minute. 


As I said, Mr. Levy had offered to vay for the 
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recording costs if Mr. Lennon wanted to go back into the 
studio. 

Q I believe you testified on your direct that 
Mr. Bernard Brown was at the meeting on October 8th at 
Club Cavallero. 

A Yes. 

Q Had you seen Mr. Brown earlier that afternoon? 

A Yes. 

Q Had you seen him Preere Record Plant that 
afternoon? 

A Y,at I don't remember. 

Q You have no recollection of seeing Mr. Brown at 


Record Plant? 


A Not to my knowledge. I couldn't remember. 


Q Do you recall seeing Mr.Brown at Mr. Lennon's 


apartment before you went out to dinner? 

A i am not quite sure. 

Q You have no recollection one way or the other? 

A No. 

Q At wege 46 and 47 of your deposition you testi- 
fied -- I guess I will have tc read the whole question: 

"Q Do you know whether Mr. Lennon either met with 
or had any telephone calls with Mr. Brown between approx- 


imately October 6th or whatever the date of Mr. Brown's 
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arrival in New York and prior to the October 8th meeting 
which you stated Mr. Brown attended with Mr. Levy at Club 
Cavallero? 
A No, not prior to October 8th. 
Q That is, you don'tknow of any or that none took 
place? 
A None took place. He only met Mr. Brown the 
evening of October 8th." 
Does that refresh your recollection that you 
did not meet Mr. Brown before the eveing of October 8th? 
MR. PRETTYMAN: I nas see why that is 


inconsistent in any way with the testimony, your Honor. 


MR. BERGEN: What is that inconsistent? 


she said that she had not met Mr. Brown, now she is saying 


she isn't sure whether she did or didn't, she can't remember. 


| 
MR. SCHURTMAN: Because on her deposition | 


We have had some interesting testimony from 
Mr. Brown in the meantime and I would like to pin down that 
point. 


MR. BERGEN: The question was whether they 


met before they went out to dinner, not whether they met befor 


the evening of October 8th. 


MR. SCHURTMAN: I think the record speaks 


for itself. 
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THE COURT: Miss Pang, on this question of 
Bernard Brown, you recall going to dinner with him? 

THE WITNESS: Yes. 

THE COURT: At the Benihana? 

THE WITNESS: Right. 

THE COURT: Do you recall whether you had seen 
him earlier in the evening or the day, that is, do you re- 
call whether you saw him before the Benihana dinner? 

THE WITNESS: That is what I am not sure of. 
I don't remember if I made it by phone or did I actually 
see him to make it for that evening dinner. 

THE COURT: Allright. 

MR. GRUMBACH: Your Honor, at page 47 of 
the witness' deposition there is an answer. 

THE COURT: Can we go ahead, Mr. Schurtman? 

MR. SCHURTMAN: Sure. 

9 You testified that on October 9, 1974 at the 


Record Plant Mr. Lennon only played the two Big Seven songs 


for Mr. Levy. Do you recall-that? 


A Yes. 
Q Are you sure he didn't play the rest of the 
Spector tapes for Mr. Levy? 


A That I really can't remember. Ali I remember is 


those two songs. 
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Q Was Mr. Bernard Brown at the Record Plant on 
October 9th? 
A That I don't remember. 
Q Do you know who Mr. Lew Garlick is? 
A Yes. 
Q Was Mr. Garlick at the Record Plant on 
October 9th? 
A That I don't remember. 
Q Miss Pang, I show you Exhibit 25-A,which is 
a cassette which has on it the handwriting "John Lennon 1-7." 
Have you ever seen this before? 
A Yes. 
Q Do you know whose handwriting that is? 
No. 
When did you see that cassette the last time? 
It was in Mr. Bergen's office. 
When? 
I don't remember. 
This same cassette? 
I think so. 
MR.BERGEN: A couple of months ago, Mr. 
Schurtman, when Mr. Kanzer let me borrow it for a week 


or so... ae 


THE COURT: What is 25-A again? Is this the 
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original -- | 
MR. SCHURTMAN: That is the cassette of the 
Spector tapes. | 
THE COURT: That was given to Mr. Levy? 
MR.SCHURTMAN: Yes. 
THE COURT: Okay. 
Q Had you seen it before you saw it in Mr. Bergen’ 
office a couple of months ago? 
A That I don't remember. 
Q What were you doing in Mr. Bergen's office a 
couple of months ago? 
A It was going over the -- for the trial. 


You were going over the testimony for the trial, 


The testimony. 


y 


Did you deliver a cassette containing Spector 


ff 


recordings to Mr. Levy? 


A Not to my knowledge. 


Q Do you know whether anyone did? 


A cassette? 
This cassette. 
No, I don't remember. 


You have no recollection? 


No. 


ners eatpmceneeninensneti manent ttatactieneierean satan 
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Q Do you know which sengs are on this cassette? 
I don't mean by name, but are those the Spector songs? 
A I will have to hear it. I don't -- 
Q Did you listen to the cassette when you were 
in Mr. Bergen's office? 


A I heard -- I think I heard couple of songs, 


Q Do ycu remember that these were the original 
Spestor scngs? 
A I -- 

MR.GRUMBACH: Your Honor, I think we should 
clarify what Mr. Schurtman means by the origija’ *pector 
songs, because there has been some. testimony o.cread, ~«vout 
perhaps a difference of understanding as to the me-nsing of 
the *erm original. 

MR. SCHURTMAN: I will r: “ame tkh= question. 

Q Co you recall that these were the Spector 


songs on tliat cassette? 


A: You mean the one that Mr. Spector produced? 


oe Yes. 

A Yes. 

Q Miss Pang, I show you Plaintiffs' Exhibit 23. 
Have you ever seen this éxhibit before? 


A. No. 
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You have no recollec*ion of seeing it? 
No. 


Let me show you Plaintiffs' Exhibit 24. 


Have you ever seen this before? 


A 


Q 


Exhibit 24? 


A 


Q 


A 


Yes. 


Did you type the typewritten portions of 


I believe so. 
When did you do that? 


When did I do it? Some time in October, the 


middle of October. 


Q 
A 


to obtain, a 


something in 
A 
writing. 
Q 


A 


Why did you do it? 

It was a list of songs that Mr. Lennon wanted 
list of lead sheets Mr. Lennon wanted to obtain. 
Did you copy the songs fran anything? 


Did I copy the songs from -- I don't under- 


When you typed out the songs did you have 


front of you from which you copied the titles? 


What Mr. Lennon had written down in his hand- 


He had given you a handwritten list? 
Right. 


Do you know on what he based the handwritten 
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A What songs that he wanted to do. 
2 Let me show you Plaintiffs' Exhibit 23 and 
ask you to compare -- just very quickly, you don't have to 
do it one by one -- the songs on 24 and the songs on 23, and 
I suggest to you that they are listed in the same order. 
Does that refresh your recollection -- 
No. 


-- that you had 23 available to vou at that 


No. 


What did you do with this sheet after you had T 


typed the anes on it? 

A I gave it to Mr. Lennon to go over it to be 
sure those were the songs. 

Q I notice some checkmarks and squiggles and circles 
next to certain songs. Did Mr. Lennon make those? 

A I don't remember. 

Q The handwritten songs at the bottom, Miss Pang, 
are those in Mr. Lennon's handwriting? 

A Yes 

Q And the reference to "This stuff-in the can," 
is that in Mr. Lennon's handwriting? 


A Yes. 
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Does that refer to the Spector tapes? 

Those were the songs that he recorded, yes. 

After you -- 

THE COURT: Wait a minute. Read the last 
question and answer. 

(Record read.) 

THE COURT What are you referring to? 
I don't have that exhibit before me. 

MR.SCHURTMAN:I am sorry, your Honor. These wer 


the songs that had already been recorded under Spector's 


THE WITNESS: Yes. 
MR. SCHURTMAN: Yes, except for Ya Ya. 
Mr. Kahl testified that he added that. 
THE COURT: All right. 
Q Did you or Mr. Lennon hand this list to Mr. 


Levy at some point? 


production. 
THE COURT: Meaning the handwritten -- 


A At some point. I don't remember. 

Q Would it refresh your recollection if I sug- 
gested that this was handed over to Mr. Levy at a wien | 
at Club Cavallero at which you also discussed holding vie) 
sals at the farm? 


A Yes, yes. 
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That refreshes your recolleciion? 
Right. 


What was the purpose of handing this list to 


Mr. Levy had offered to help Mr. Lennon to 
get some lead sheets that he wanted. 

Q And the list was intended to show Mr. Levy 
what lead sheets he was to furnish? 

A Yes, because he wanted to know -- Mr. Levy 
wanted to know what Mr. Lennon wanted to do, give hima list 
of songs, and so Mr. Lennon had -- well, I had tyved it 
out so I would be able to give it to him. 

Q Do you happen to know, Miss Pang, if the songs 
on this list are songs owned by Big Seven? 

A No, I don't. 


Q Do you know of any reason why Mr. Levy had 


offered to Mr. Lennon and why Mr. Lennon had accepted the 


offer to furnish lead sheets for these scngs? 

A Mr. Lennon had taken -- by this time Mr. 
Lennon had wanted to do -- finish up the album, the Rock 
and Poll album, and Mr. Levy had wanted to see Mr. Lennon 
finish it, so he had offered to help Mr. Lennon 

(a) Did Mr. Levy and Mr. Kahl furnish you and 


Mr. Lennon with lead sheets, sheet music and old records? 
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A Yes. 

Q Had Mr. Levy or Mr. Kahl or anyone from Big 
Seven given you the same type of assistance prior to 
October 8, 1974 or offered to give it to you? 

A No. 

Q Did you know anything about the original settle- 
ment of the Big Seven lawsuit? 

A Just a vague -- 


Q All right. Were you aware of the fact that 


Mr. Lennon was to record three Big Seven songs? 


A Something like that. 

Q In connection with carrying out that settlement 
had Mr. Levy or anyone connected with Big Seven ever 
offered to give you lead sheets, music, old recordings, 
anc so on? 

A When, prior to October -- 

Q Prior to October 8th. 

A No. 

Q You testified yesterday that when you and 

John Lennon and Mr. Levy drove up to the farm for the 
rehearsals a musician named Eddie Mottau was in the back 
seat. 

When you had your conversation with Mr. Mottau 


the »%ther day, when he told you what happened at the 
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trial, did he tell you he had testified he was in the 
back seat? 
No. 
Q How did you know that he was in the back seat? 
A I started to think back after reading my 
deposition that there was somebody else -- I remember going 
downstairs into the lobby and waiting for Mr. Levy to 
arrive, that Mr. Mottau had come in and was waiting and 
he was tired and he wa sitting in the lobby while we were 
waiting for Mr. Levy to pick us all up to go up to the 
farm. 
Q Miss Pang, you do recall that at Page 104 
of your deposition you gave the following testimony: 
"Q Did you drive up with Mr. Levy and Mr. Lennon? 
"A Yes. 
"Q Was anyone else in the car? 
"A No. 
Mr. Levy do the driving? 
"A Yes. 
“9 Were there any discussions in the car? 
"A There probably was, but I don't remember any of 
the details." 
Now, when did you remember for the first time 


that Mr. Mottau was in the car? 
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MR. PRETTYMAN: I object, your Honor. She has 
just explained that. 

MR. SCHURTMAN: fhe didn't say we. 

THE COURT: Overruled. 

When was that? 

When I went back to read my devosition. 

Which was back in July or August? 


No. I didn't get my deposition till much 


Can't you te?lus when you read the deposition? 


Rec -y deposition on Thursday of last week 


or Wednesday of last week.. 
Q And did you at that point tell Mr. Bergen or one 
of the other lawyers there s an error in your deposition? 
A No. 
Q How many hours a day, Miss Pang, did the 
musicians rehearse at the farm? 
A Approximately four.or five yours. 
Q Could it have been more than 8ix? 
A Pardon me? 
Q Could it have been more than six hours a day? 
I don't think so 
At page 106 of your deposition: 


Would you say that it was generally more than si 
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hours a day? 

A Sometimes more, yes." 

Leaving 7eide the musicians, Mr. Lennon, Mr. 

Levy, Mr. Kahl and yourself, can you tell us the names of 
some of the other people who were at the farm, visitors? 

A Mr. Chapman and his son, Mr. Jerry Masucci, 
Mr. Norman Sheresky, Mr. Garlick's daugh*er and son-in-law 


had dropped by, and a Judge from -- a local Judge. 


Miss Pang, I show you Exhibits 26-A and 


you ever seen these before? 
No. 
You have never seen them at all? 
A No. 
Q Did there come a point wher certain tapes of 
Mr. Lennon's recordings were delivered to Mr. Levy at the 
Club Cavallero? 
A Yes. 
Q Can you tell us on what date that happened? 
No, I can't. I don't remember. 
Do you remember the month in which it happened? 
I believe it was in November. 
Would you describe the circumstances? 
Qo Mr. Lennon had finished my remixing and we 


went over to Mr. Levy to see Mr. Levy at the Club Cavallero 
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to tell him that we had -- he had ordered a copy of the 


tape for him to listen to and the tapes were delivered 


ee 


A They were in an envelope and the gentleman who 


A Yes. 
: Q In what form were they delivered? 
delivered it, Tom from the Record Plant, had informed 


10 


4 
there. | 
5 
Q We.2 you there when the tapes were delivered? 
| 


us that it was split on two reels because they couldit 


li 
get all the songs on. 
12 
Q I see. j 
13 
But were the tapes in an envelope surrounding 
a whatever the tapes were in? 
5 
F A Yes. E 


Q Was the envelope opened that evening? a 
17 ' 
A I don't remember. 


18 
Q So you don't know whether it came in two reels 
or one reel? 4 


A I stated that Tom, the Record Plant employee, 
| 


had informed us, because he was the one who did the tape, tha 


eo 
roy 
anerenecsncenananiteimtenet 


he said it was split in two reels. | 


Q But you don't know whether these two in- 


———— 


dividual boxes which are marked 26-A and 26-B were or 


were not in that envelope that evening? 
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They were in an envelope given to 


THE COURT: We will take a short break. 


(Recess. 


(Continued on next page.) 
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mas Pang - cross ee 
BY MR. SCHURTMAN: 

Q Miss Pang, when the two 7-1/2 inch tapes were 
delivered to Mr. Levy did you think that Mr. Lennon had 


completed them? 


A No. 

Q pid Mr. Lennon think they were complete? 
A No. 

Q Let me read you an answer you gave on your 


deposition, page 130: 
*Q At the time these tapes were delivered to 
Mr. Levy what stage in the recording process have 
been arrived at, that is, had all re-mixing been 
done, or, if not, at what atage had the recording 
process reached? 
"A At the time that the tape was given to 
Mr. Levy we thought it was almost a completion, 
we thought it was completed.” 
And then you went on to say: 
"But, in actuality, it was not, because Mr. 
Lennon went back to the studio to listen to it and 
was not satisfied with what was done." 
Now, when did Mr. Lennon go back to the studio 
to listen to the -- 


MR. GRUMBACH: Could we have the rest of this 
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colloquy read? * | 
THE COURT: Is there more? 
MR. SCHURTMAN: If it bears on this. 
At page 30: 
"Q Can you tell us whether you were present 
during any further sessions on which work was done 
on the performances included on that tape subsequent 


to the time the tape was delivered to Mr. Levy? 


"A Yes. 

"OQ Can you tell us what was done during these 
sessions? 

"A We remixed somme of the songs. Two 


of the songs were taken out and things were added. 
“Q Which two songs were deleted? 
"A Angel Baby and Be My Baby." 
MR. GRUMBACH: Just continue through. 
MR. SCHURTMAN: Let me ask you one prelimary 
question. 
Q When were all these things done, the remixing, 
he deletion, and so on? 
A January and February, January, because he still 
had to master it, which is the last step. 
Q Was all this done during the mastering process? 


A Yes. 
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2 Q It was not done in November, when you say the 

3 tapes were delivered? 

4 A When the tapes were delivered the remizing:had 

5 been done. _ He thought it was finished in the sense of 

6 remixing, but he still had one more step to go. 

7 Q So at the time the tapes were delivered Mr. 

8 Lennon thought they were finished, except for the mastering? 

9 A Which is the important step? 

10 MR. GRUMBACH: I won't press the Court that 

ll Mr. Schurtman has not read the rest of it. 

12 THE COURT: It has to do with what was done 
later. 

4 MR. SCHURTMAN: We concede he did a lot in 

15 February. 

16 _ THE COURT: Yes. 

7 BY MR. SCHURTMAN: 

18 Q Now, Miss Pang, how long have you been associ- 

19 ated with Mr. Lennon? 

20 A Since December of 1970. 

2i | Q in the several years you have been associated | 

2 | with him do you know of any other instance where Mr. Lennon 

_ ever gave a 7-1/2 IPS tape of his performances to anyone | 

2 | other that EMI, Capitol or Apple, before the release of 

5 | 
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2 A Not to my knowledge. 

3 Q Now, going back for one moment to the lead 

4 sheets and sheet music and records that were furnished to 


5 you by Mr. Levy and Kahl, do you recall whether these lead 


6 sheets pertained only to songs owned by Big Seven or did | 
7 they also cover songs owned by other publishers? | 
. A I think there were songs owned also by other | 
9 || publishers. | 
10 Q Do you know when Mr. Levy furnished sheet music, | 


11 lead sheets and old records for songs owned by other 


publishers? 


A ‘As I have said before, he wanted to help Mr 


Lennon finish the songs that he wanted to do, and Mr. Levy 


& & 


15 : said, "I can get any lead sheet that you want." 
16 | Q You testified on direct that you know Mr. 
"7 Frank Crocker? 
a A I met him. 
19 Q Were you present at the Club Cavallero when 
2 Mr. Lennon had a conversation with Mr. Crocker? 
a A Yes. 
i 
2 Q Do you remember on what aight that occurred? 
% | A No. 
ae Q Was there a discussion of the oldies album 
& | between Mr. Crocker and Mr. Lennon? 
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ms5 Pang - cross 
A I don't remember. 
Q At page 138: 

"Q Do you recall whether there was any 
discussion at this meeting -~ this is at the meeting 
with Mr. Crocker -- about the oldies album that 
Mr. Lennon was either then recording or had just 
completed recording? 

“A I think Mr. Lennon had said something 


about the oldies album." 


Does that refresh your recollection that the two 


were discussing the oldies album? 
A No. 
Q Do you recall Mi. Lennon giving, Mr. Crocker 


his private telephone number? 


A It was his night line number. 

Q He gave that to Mr. Crocker on that occasion? 
A Yes. 

Q When you were down in Plorida with Mr. Lennon 


do you recall meeting Mr. Garlick? 

A Yes. 

Q Do you know whether Mr. Garlick and Mr. Lennon 
had any discussion about the oldies album in Florida? 

A Not that I can recall. 


Q Page 173 of your deposition you referred to 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


| 
| 
| 
| 
| 
| 
| 


os 


! ms6 ; Pang - cross : 1525 


2 1 meeting Mr. Garlick, and then the question: 

3 | "a Can you remember what was discussed? 

4 | "A Mr. Levy asked John how it was going, was 
5 it finished, and Mr. Garlick asked th= same thing." 

6 

7 | A Strangely, yes. 

8 Q Now, in connection with that telephone call that 
9 Mr. Levy made to you on Jamiary 30, 1975, when he told 

10 you he was coming out with the Lennon album, could you 


tell us again very briefly what Mr. Levy said? I just 
want to focus on one point. 


A Okay. He said, Tell John I am coming out 
with the album and there is no hard feelings, and that if 
he wants to remix or change anything, that I respect his 


16 artistic ability.” 


Q Did Mr. Levy also say anything about letting 


Does that refresh your recollection? 
| 
| 
| 
| 
| 
| 
| 
17 | 
i 


ll | 
12 
13 
| 
| 
| 


| Mr. Lennon do anything about the art work? 


i 


A I don't remember. 


| 
| 
| Q Well, let me refer you to page 200 of your 


| 
| 
. 


i 


| 
| 
| 
21 | deposition, line 12, that Mr. Levy said to you: | 
| 
| 
| 


“I am putting out the oldies albun," 
Hl and there was nothing personal, and he said if Mr. Lennon 


wants to change or remix the tape or do something with the 


x F&F 8B RB 


art work, that he should let him know, because he respected 


t 
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Mr. Lennon's artistic ability. | 
Does that refresh your recollection that art 

work was mentioned? 

A Vaguely. 

Q Now, when you use the word “art work" in your 
industry, are you referring to the cover of the album? 

A Usually, yes. 


Did you advise Mr. Lennon of this conversation? 


Q 
A Yes. 
Q 


Miss Pang, I take it you are no longer employed 
by Mr. Lennon or any ef his companies? 


A Correct. 
Q Are you still receiving compensation directly 
or indirectly from Mr. Lennon or any of his comps: i«.?? 
A No. 
Q Were you at one time employed by Lennon Music? 
Yes. 
Is Lennon Music a corporation? 
I don't know if it is a corporation. 
Q You don't know whether it is a corporation? 
A No, I only know it is John Lennon doing business 
as Lennon Music. 
Q You have never seen INC. behind it or anything 


like that? 
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3 A No. 

8 Q Do you play any musical instruments, Miss Pang? 

: A No. | 
. Q - I have here several A. F. of M. contracts | 
. pertaining to the album which is the subject of this | 
' case. 

. MR. PRETTYMAN: Which album? | 
. MR. SCHURTMAN: The oldies album that Mr. Lennon | 
10 was preparing for somebody. | 
” THE COURT: Go ahead. | 
= MR. SCHURTMAN: I have marked these Plaintiffs’ | 
” Exhibits 87-A through 87-E for identification. | 
- Q Have you seen these before? | 
7 | A Yes. : 
” Q I have circled certain items in red in order to 
si make it easier to follow. 

bas In the first place these contracts list you as | 
ad | a musician and they show you were being paid a salary as a | 
™ | musician. | | 
a } Can you explain that? | 
| A I was a contractor on these. 
™ THE COURT: Are these documents in any way in 

- this case? 

™ | Are they marked for identification? 


2 eT Ew 


1 ms9 Pang - cross 1928 


2 . MR. SCHURTMAN: I have marked them for iden- 
3 tification. 

4 THE COURT: May I see them for just a moment. 
5 I am not following this. 

6 MR. SCHURTMAN: Yes, surely. 


THE COURT: Can you ask the witness some ques- 


8 tions about these, as to what they represent? 
9 Q Miss Pang, what are these forms? 
10 A They are A.F. of M. contracts, musician contracts. 
11 Q And they cover the scales being paid to 

musicians? 

A Right. 

14 Q I started to ask you, and I think you started 
15 to answer why you were listed as a musician when you do 
16 not play any musical instruments? 
7 | A Outside of a tambourine. 


THE COURT: Why are you listed on those contracts 


THE WITNESS: I am the contractor. 


2 Q In other words, you arrange for the other 

ai musicians to work? 

2 | A Yes. 

oa Q Do you have a union card as a musician? 

a A As a tambourine percussionist. 

25 Q Now, I notice that you are listed care of ATV. 
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Who is ATV? 
ATV is a music publishing company. 
Is Mr. Lennon connected with ATV? 
ATV publishes Mr. Lennon's music. 


Did ATV have anything to do with this particular | 


No. 
Q Did you witness Mr. Lennon signing this under 


the words Apple Records? It says employer's name Apple 


Records, and underneath Authorized Signature, and then there | 


appears to be John Lennon's signature? 
A Right. 
Q Is that his signature, as far as you know? 
A Yes. 
MR. SCHURTMAN: I would like to offer 
documents in evidence, 87-A through E. 
MR. BERGEN: Objection on the grounds 
relevance. 
PRETTYMAN: I have not seen them. 
SCHURTMAN: i.u furnished them to us. 
COURT: Is there anything else on your cross-| 
examination of Miss Pang? 
MR. SCHURYTMAN: I have one other question. 


THE COURT: All right, we will take that. 
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BY MR. SCHURTMAN: 

Q Miss Pang, how many songs does Mr. Lennon 
normally put on his albums? 

A Ten or 30. 

Q You knew that he was recording 15 or 16 songs 
on this particular album, did you not? 

A Yes. 

Q Can you tell the Court why he was planning to 
put 15 or 16 songs on this album? 

A I know a couple of the songs were combined into 
one. He did a medley. 

Q Aside from that medley? 

A I don't knov. 

Q Isn't a fact that he was recording 15 or 16 
songs because he was planning to put this album out for 
television? 

A I don't recall. 

Q Do you recall any discussion of the number of 


songs that had been put on the album at the October 8th 


meeting of Cavallero? 


A I don't recall. 
Q Do you recall Mr. Levy saying he would like ot 
have 20 songs for the TV package and Mr. Lennon saying he 


could not put that many on, and they finally decided on 15 
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or 16 songs? 
A I don't recall. 
MR. SCHURTMAN: I have no further questions of 
this witness. 
THE COURT: Anything else? 


MR. PREYTYMAN: I have just a few questions. 


through 87-E? Mr. Bergen has objected. 
What is your position, Mr. Prettyman? 
MR. PRETTYMAN: I object. 


MR. GRUMBACH: I opject. 


{ 


} 
| 
| 
THE COURT: How about these exhibits, 87-A | 
| 
| 
| 


THE COURT: I overrule the objections and receive 


| 
(Plaintiffs' Exhibits 87-A through 87-E were | 


received in evidence.) 
THF COURT: Do you have a question, Mr. Prettyman 
REDIRECT EXAMINATION 


BY MR. PRETTYMAN: 


received word from Mr. Levy that he was going to put out the 
album? 
A Yes. 
Q Prior to January 30 did you contact Capitol or 


EMI at any time about Mr. Levy coming out with this album? 
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A No. 

Q Did you contact them about even having any 
incerest in coming out with the album? 

A Me? No. 

Q At the end of the Ortobex 8th meeting was it 
your personal understanding that it any deal of any kind 
was to be proposed with Mr. Levy the permission of EMI 
would first have to be obtained? 

A Yes. 

MR. SCHURTMAN: Objection. 
THE COURT: Sustained and stricken. 
‘It is leading. 
MR. PRETTYMAN: I have no further questions. 
THE COURT: Mr. Grumbach? 
MR. GRUMBACH: I have no questions. 
_ BY MR. BERGEN: 

Q Those contracts that Mr. Prettyman just showed 

you, the A.F.M. contracts,where were they sent after they 


were signed? 


* 


A They were given to Capitol Records. 


Q Why were given to Capitol Records? 


A Because Capitol Records pays the bills and 
the musicians. 


MR. BERGEN: I have no further questions. 
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THE COURT: You may step down. 
(Witness excused.) 
THE COURT: Now, are we going to have cross- 
examination of Mr. Levy? 
MR. BERGEN: Yes. 


THE COURT: All right. Let's go ahead. 


MORRIS LEVY, called as a witness, having 
been duly sworn, resumed the stand and testified 
further as follows: 

CROSS EXAMINATION 

BY MR. BERGEN: 

Q Mr. Levy, you testified before Judge MacMahon 
to the effect that the record album was a rush project? 

Do you recall that? 

A I believe so, yes. 
Q You also testified at pages 203 and 237 and 238 


of this trial that John Lennon wanted to do it as quickly 


as possible and that Mr. Lennon said that? Do yo recall 


that? 

A Said it and did it. 

Q Mr. Levy, I read You from your deposition in 
this case, the transcript of the day of June 2, 1975, page 


198: 
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"Q I believe in your complaint you indicated 


that he said or he asked rather that the recording 


and promotion be done as quickly as possible? 


-"I believe you indicated a few moments 
ago that those remarks were made at the October 7th 
or 8th meeting. Did he give you any reason that? 


"A He didn't say ‘We all agree that this 


should be done as quickly as possible.‘ 


secrete enrtnsant nist nsremrn insane acenis ete COR! 


Do you recall that testimony in your deposition? 


I don't understand what you just read. 
May I see that? 

Yes. Then you went on to say: 

"I don't think he said it that way, not 


Spector. You are misquoting No. 14. I think that 


came about in discussions when would be the right time 

for marketing and everything else and we said that 

it should be ready by January, with conversations 

and everything. The big campaigns usually started 

the lst of February. It is Woolworth's sales 

policy to unloan the merchandise out of the store 

on January 30." 

And then there is some statement by Mr. 

Prettyman and another question: 


"Q ° Did he himself express any particular 
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interest in having it done as quickly as possible? 
“A His enthusiasm. 
"Q Other than that? 
“A No, no." 


A His enthusiasm and the fact that he did do it 


quickly when he started working immeidately. 


Q I read to you from page 203 in your testimony 
at the trial: 

"Q Did you tell Mr. Lennon in words or 
substance that you wanted to get it done as quickly 
as possible? 

"A Yes, so did he." 

And then at 237 -- 

THE COURT: Why do you read the testimony at 

this trial? Haven't I heard that before? 

MR. BERGEN: ‘The witness just said he didn't 
say that Mr. Lennon said it was going to be done as quickly 
as possible. 

THE WITNESS: The question -- 

THE COURT: Just a moment, Mr. Levy. 

MR. BERGEN: I would like to inquire into that. 

THE COURT: Are you going to argue with him? 

Come on, Mr. Bergen, let's get on. This is 


reaily not helpful. 
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MR. BERGEN: Your Honor -<- 
THE COURT: Please ask another gqudstion and 
get to another point. I don't want you rereading his 
earlier testimony and arguing with the witnegs. That is 
not cross-examination. 
Do you have any more points to make? 
BY MR. BERGEN: 
Q Mr. Levy, did you talk to Alan Klein at any point 
in October of 1974? After October 8? 
A I seem to believe that Alan Klein came in on 
the night of October 3th to the party. I have a feeling 
he was there. And I prombably did speak to him a couple of 
time in October -- let me see ~~ the question was from 
( ‘ober to January? I seem to believe I called him once 
about a rate for one of the songs that was on the package. 
I seem to believe I called him for a rate, and I think one 
of his first ones, one of the songs on the album, which 
would have been right after the 9th or 10th, in this area 
there, during that first week or so. I don't believe I 
spoke to him too much after that until around the end of 
January. 
Q In this conversation, that telephone conversatio 
with Mr. Klein did you discuss with Mr. Klein anything about 


what rights The Beetles or Mr. Lennon had with respect to 
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their recordings? 


A I may have. I am not sure. I had discussed 


the rights of The Beetles and their recordings with Mr. 


Klein a few years prior to that, when Mr. Klein called me 
about making a Beetle package for television, and I worked 
with Mr. Klein on it for a few weeks, and at that point 
there he told me that he had the rights to make a mail 
Order package, a package which subsequently came out. 
I believe the reason he wanted the package at that time was 
to stop the bootleggers from bootlegging Beetle products. 
They were advertising on television. And I worked with 
him to make that package i '72 or ‘73. I could not be 
prec ise, but it was a few years prior to this, and that 
is when he told me that Apple had the rights for the mail 
order of Beetle products. 

MR. BERGEN: I move to strike the witness’ 
answer. 

THE COURT: Motion denied. 

Q You don't have any specific recollection of 
discussing that subject with Mr. Klein on the telephone when | 
you called him in October 1974? 

A It is quite possible, Mr. Bergen, that it did 
come up during that disc ussion when I asked him for the 


rates, I believe I told him it was for the Lennon package, 
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and it is quite possible that it might have come up, but 
I was aware of this earlier in previous discussions with 
Mr. Klein during that other period, as I testified. 
Q When was the next time you spoke to Mr. Klein? 
THE COURT: Did the earlier package come out? 
THE WITNESS: Yes, sir, not on TV, it came out 
as a regular Capitol release, because at that time I believe 
the piracy laws got stronger and it was not a problem any 
more. Actually, Capitol and many record companies at that 
period, your Honor, were frustrated in their attempts to 
stop bootleggers who were advertising on television. 
THE COURT: It came out, but it came out as -~ 
THE WITNESS: As a regular package. 
THE COURT: By Capitol? 
Okay. Go ahead. 
BY MR. BERGEN: 
Q : Now, when was the next time you spoke to Mr. 
Klein? 
A I believe it probably was after Mr. Seider left 
my office in January. 
Q Mr. Levy, I read you from your deposition, 
page 334: 
"Q During this period of time were you having 


any conversations in person or by phone with Alan 
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Klein? 

"A Towards the end. 

"Q What do you mean 'Towards the end'? 

"A Around maybe late - early February. 

"Q Late January or early February? 

"A Yes. 

“> And how often were you having those con- 
versations with him? 

"A I spoke to him a few times. 

“Q Every day? 

"A No, not every day. 

*Q Every few days? 

"A Maybe once a week. Then after the ectical 
started, after we were turned down, I spoke to him 


three or four times in one week." 


| 
j 
j 
} 
| 
| 


Does that refresh your recollection? 
That is exactly what I said. 
May I finish the question? 
A I am sorry. 
Q Does that refresh your recollection that you 
‘ spoke to Mr. Klein before you were turned down by Mr. 
Seider? 
A I don't believe it says that in what you just 


read. I said at the end of January, and I believe that 
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is what I just testified to. 

THE COURT: Well, now, look, the conversation 
where you say Mr. Seider left your office is the conversation 
where Mr. Seider came and said -- 

THE WITNESS: At the end of January. 

THE COURT: Had you spoke *o Mr. Klein between 
this October time and the time when Mr. Seider came in 
and before Mr. Seider came in? 

Do you understand? 

THE WITNESS: Yes, si. 

THE COURT: Had you spoken to Mr. Klein? 

THE WITNESS: I don't believe so, no, except 
the one period I spoke to him about the copyright. 

THE COURT: You covered that. 


WITNESS: And that is what he just read, 


COURT: Is that inconsistent with the 
deposition? 


BERGEN: Yes, it is. 


COURT: I just didn't get that. 
BERGEN: Let me read to you again very 
quickly -- 
"Q And how often were you having those con- 


versations with him? 
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"A I spoke to him a few times." 

THE WITNESS: You started later now. 

THE COURT: Just slowly read it. 

MR. BERGEN: "Q During this period of time, 
were you having any conversations in person or by phone 
with Alan Klein? 

"A Towards the end. 

*¢ What do you mean ‘Towards the end'? 

"A Around maybe late -- early February. 

"Q Late January or early February? 

"A Yes. 


"Q And how often were you having those con- 


versations with him? 
"A I spoke to him a few times. 
"Q Every day? 
"A No, not every day. 


"Q Every few days? 


"A Maybe once a week. Then after the action 


started, after we were turned down, I spoke to him 
three or four times in one week." 
My point is that the testimony -- 
THE COURT: I get it. I am not ruling, but I 
hear what you are saying and I will consider it. 


MR. BERGEN: Thank you. 
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BY MR. BERGEN: 

Q Did you at any time ask Mr. Klein to call 
Mr. Menon? 

A Yes. 

Q When was that? 

A After we got turned down, I was talking to 
Mr. Klein and he said Mr. Lennon was a very fair man and I 
told him that I tried to call Mr. Menon and if I could talk 


to him and he knew all the facts of what went on here I 


| 
| 
| 
| 


was sure that we could probably work something out. 

Q Did you tell Mr. Klein anything else? 

A I asked if he knew Menon well. I asked, 
“If you could ask Mr. Menon to talk to me." 

Q Did Mr. Klein agree to do that? 

A Yes. 

Q Now, did you have anything specific in mind that 
you were going to discuss with Mr. Menon? 

A Well, I certainly wanted first to clear the air. 
There was some rumor around that it was a pirated tape, 
to explain to Mr. Menon exactly what took place. I felt 


that was to my benefit. And then if there was an area 


where something could be worked out, because Capitol was 
not in TV mail order per se, and possibly something could 


be worked out, and it was import to me that Mr. Menon know 
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I just did nu. grab a bunch of tapes out of some studio, 
that they were delivered to me, ana he know the whole 
picture. 

Q Were you going to make any financial offer to 
Mr. Menon? 

A If the climate was right I might have. 
certainly had many options once I was talking to Mr. 
Menon and explained everything to him. 

Q Let me read you from your deposition, page 337: 

"Q Did you have a particular method in 
mind of resolving it? That is, were you going 
to make a particular offer? 

"A Yes. ‘Let me put it out because 
morally, I should.' Then -- ‘nd we probbaly 
would have sold more." 

Do you recall that testimony? 


Yes, I believe it is consistent with what I just 


MR. BERGEN: Your Honor, a moment ago you made 
a statement that I was arguing with the witness. Every 
time I ask the witness a question, he replies, as he just 
did, "I believe it is consistent with what I just said." 


THE COURT: Well, he is the witness, and, 


unfortunately, maybe he can make statements like that. 
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THE WITNESS: I realize it now. I am sorry. 


THE COURT: I have to listen to this and I 


have to determine whether it is consistent or inconsistent, 


and I guess we can leave it at that. 
Go ahead. 


(Continued on next page.) 
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Q Let us go back to where you spoke to Mr. Klein 


before you had the meeting with Mr. Seider on January 30th 


and let me read you something from your deposition at page 


337: 

"Q Prior to the time Mr. Seider came to you, 
however, I believe you had said you had a few conversations 
with Mr. Klein, am I correct? 

"A Yes." 
Now, what were those conversations that you had 
with Mr. Klein before the Seider meeting? 


A The Yanuary 30th meeting you are talking 


About the copyrights, we talked about the 


copyright, when I called him about a license. 
Q No. I mean after that conversation, after 
that conversation and between January 30th. 
A I don't follow you. You mean after January 
30th? Before you said -- 
THE COURT: You read that deposition refer- 
ence again. 
You listen to this very carefully, Mr. Levy, 
and see if we can find cut where were are going. 


Read that again. 
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Q Page 537: 

"Q Priorto the time Mr. Seider came to you, 
however, I believe you had said you had a few conversations 
with Mr. Klein, am I correct? 

"RR 

THE COURT: The question, Mr. Levy, is -~- 
maybe this seems repetitious, but does that refresh your 
memory or do you recall in any way having any conversations 
with Mr. Klein after the discussimof copyright in 
October and before Mr. Seider came in. 

THE WITNESS: Not really, no, sir. 

THE COURT: When you say not really, are you 
uncertain? 

THE WITNESS: No, I don't believe I had any 
conversations. 


THE COURT: All right. I don't think there is 


anything more we can do on that, Mr. Bergen, unless you 


have another -- 
MR. BERGEN: I believe I can refresh his 
recollection,your Honor, if I just may have nother minute. 
THE COURT: Okay. 
Q Mr. Levy, I read you from Mr. Klein's der«sition 
page 71, and it is an answer by Mr. Klein: 


"Tl told Joel Silver to receive it. The fol- 
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lowing day,” and I believe that Mr. Klein is referring 

to January 29th, "the following day a phone call came in 

from Morris Levy. I assumed, I guess incorrectly, that 

he was calling about was my agreement to give a rate. 

I -- and why I was reneging on it. $I called him back. 
"And incidentally, I am familiar with the dates 

because I looked at my diary yesterday and I looked 

at Mr. Silver's diary. = 

"Q Yes. 

"A Diary, telephone list. Mr. Levy got on the 
phone and said to me ‘Listen, Alan, didn't you tell me in 
1973, when we were talking about the possibility of putting 
out a Beatles album, that Apple Records, Inc., New York had 
the rights,' and I said 'Yes,' and he said 'Okay, that's 
all I wanted to know,' and he hung up. 

"9 That was on the 29th? 

1A ” 

Does that refresh your recollection, Mr. Levy, 
that you spoke to Mr. Klein on the 29th? 

A No. I believe that conversation took place 
on the 20th. 

@) Before you had the meeting with Mr. Seider? 


A No, after I had the meeting w =h Mr. Seider. 


THE COURT: Did you say Mr. Klein will be here 
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MR. BERGEN: I don't know what time. 

THE COURT: Mr. Schurtman, is he going to be 
here at 2? 

MR.SHURTMAN: Yes. 

THE COURT: I am in the courthouse and I can 
eat lunch quicker than anybody else. I can be here at 
2 or we can recess until 2:15. Does that make a differ- 


ence to you? 


We better make it 2:15 because it is a bad day. 


I think we will recess now. 

Well, we will go another three or four 
minutes. Let us use the time. Then we will recess at 
1 until 2:15. 

Q You testified in this trial, Mr. Levy, that you 
had heard rumors that Capitol was putting the album out 
some time before January 30th. Do you recall that? 

A Yes. 

Q Who did you hear those rumors from? 

A I really can't exactly say, Mr. Bergen, but 
somebody mentioned to me that they heard that Capitol was 
putti..y it out. 

Q Was it Mr. Klein? 


A Idon't believe so. I am not sure. Idon't 
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think so. 

Q I read you from page 341 of your deposition. 
You are referring to a conversation you had with Mr.Klein 
prior to the Seider meeting. 

"9 Did he transmit to you any information from 
Mr. Menon at all prior to the time that you met with 


Mr. Seider? 


| 
| 
| 
| 
| 
| 
| 
| 


"A He told me, I believe, that Capitol was planning | 
| 


} 


to put the album out. Where he got the information he 
| 
didn't say. He didn't say whether he got it | 
from Bhasker Menon or not. He told me that Capitol was plan- 
ning to put it out.” 
Does that refresh your recollection? 
A I said that, I guess. 
Q So it was Mr. Klein that told you that Capitol 
was putting the album out? 
A It is possible. 
MR. PRETTYMAN: What was the answer? 
THE WITNESS: It is possible. 
Q Did Mr. Klein ever tell you anything about who 
had the rights to retail fulfillment centers? 
A No. 
Q Did he ever tell you about who had the rights 


to the foreign sales outside North America? 
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A He may have, but it had nothing to do with the 


deal we were working on in '72 or '73. I don't believe 
so. Or EMI, i would know it was EMI. 

Q Do you recall Mr. Klein telling you any of this 
information in January 1975? 

A No, I don't think so. 

Q Let me just read you from Mrz. Klein's 
deposition and see if it refreshes your recollection. 

At page 97: 

"Q Did you at any time ever tell Mr. Levy that 
if he had Mr. Lennon's permission he could sell and 
distribute the Roots album outside of North American 
without EMI permission? 

"A Absolutely not. In fact, I told him 
exactly to the contrary. 

"Q When did you tell him that? 

"A Oh, Gd. Probably in January, January, 
February, right after he informed me -- because he asked me 
to in effect reconfirm that I had said to him that Apple 
Records, Inc. in New York had the rights. I told him my 
understanding, that they did, but that it was only for 
the United States and maybe Canada and certainly not for 
retail outlets, retail fulfillment centers." 

Does that refresh your recollection about 
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a conversation you had with Mr. Klein? 

MR. SCHURTMAN: Your Honor, I don't see any 
inconsistency. 


THE COURT: Does this refresh your memory that 


he told you this in January or February 1973? 


THE WITNESS: Yes. 

THE COURT: All right. 

THE WITNESS: We had discussions in February. 
MR. BERGEN: Can we break ‘here? 

THE COURT: Let us break here. - 


(Luncheon recess.) 
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THE COURT: Do we have Mr. Klein? 


MR. SCHURTMAN: I call Mr. Allen Klein. 


ALLEN KLEIN, called as a witness by the 
plaintiffs, being first duly sworn, testified as 
follows: 

DIRECT EXAMINATION 

BY MR. SCHURTMAN: 

Q Mr. Klein, where do you reside? 

3101 Palisade Avenue, Bronx. 

Q Mr. Klein, my name is William Schurtman. I am 
the attorney for the plaintiffs Big Seven and Adam VIII and 
also for Mr. Morris Levy. 

Have you and I ever met before? 
No. 
Are you here pursuant to a subpoena? 

A I am. 

Q Did any attorney for the plaintiff prepare you 
for your testimony this afternoon? 


A No. 


Q Were you willing to talk to any of the attorneys 


for the plaintiffs? 
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No. 
Did we ask you to talk to us? 
A Yes. 
Q _ Did you talk to any of the attorneys for the 
defendants? 


A No. 


Q Do you know who the defendants are? 


A Yes. 
Q Have you ever had any conversations, except in 
a deposition? 
MR. PRETTYMAN: Your Honor, excuse me just 
a moment. I am not sure Mr. Klein understands that I am 
attorney for one of the parties, aa few moments ago in 
the corner there was confusion in the record and I asked 
him about two words which he said he had taken out of his 
deposition. He may not remember that or recogniz-e who 
I was. I just want to make sure. 
THE COURT: What was that incident, Mr. Klein? 
THE WITNESS: Mr. Prettyman came over and said 
he wanted to ask me question. I told him I refused to 
speak to Mr. Levy's lawyers and I was not going to speak 
to him. He showed me the deposition page and showed me 
some underlinings and said, "Did you do these?" 


MR. PRETTYMAN: There were two conflicting 
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phrases, and he said he took one phrase out. 


THE COURT: We will come to that. 


Q Is it a fact that except for the testimony you 


gave in your deposition you have had no communications 
with the attorneys for either side in the case? 

A Me personally, that is correct. 

Q Is there any reason why you refused to speak 
to the attorneys for either side? 

A The attorneys for the other side, except for 
Mr. Prettyman's question, did not want to speak to me, 
although they subpoenaed me during my deposition, and the 
reason I did not want to speak to you and any of the 
lawyers representing Mr. Levy is I am in an absolutely 
“no when" situation. If Mr. Lennon is successful he will 
sy he is successful in this venture despite my testimony; 
if Mr. Lennon loses, he will say it is because of my 
testimony, and, unfortunately, and I wish this whole thing 
would go away. I am an unwilling participant. 

Q You are personally involved in litigation with 
The Beetles at this time? 

A Yes. 

Q And that litigation is still pending? 

Yes, it is. 


What is your occupation, Mr. Klein? 
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I am the president and chief executive officer 


of Abkco Industries. 


Q 


A 


What is the business of Abkco Industries? 


Motion pictures, music publishing and phono- 


graph records. 


Q 


THE COURT: What is your company egain? 
THE WITNESS: Abkco. 

THE COURT: You are the head of that? 
THE WITNESS: Yes, I am. 


Did there come a point in time, Mr. Klein, when 


Abkco became a manager for one or more of The Beetles? 


A 


Q 


Q 
A 


Q 


Yes. 

When was that? 

Some time in January of 1969. 

For whom did your company become a manager? 
At that time Mr. Lennon and his wife. 


Did you subsequently -- when I say "you" I mean 


your company -- did your company subsequently manage some 


of the other Beetles as well? 


A 
correct. 

Q 

A 


companies. 


The companies and the individuals, that is 


Which companies did you manage? 


What is referred to as the Apple group of 
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Would that include Apple Records, Ipc., New 


Yes. 

THE COURT: Does that mean you were the manager 
for all The Beetles? 

THE WITNESS: The Beetles personally had 
services for specific areas with a partnership which 
included Apple Corps Limited. Abkco was appointed manager 
for Apple Corps Limited, and so, in effect, managed certain 
specific areas of the activities of individuals. 

Q Did Apple Corps Limited in turn own stock in 
Apple New York? 

A Directly or indirectly, yes. 

Q Now, at the time that you took over the manage- 
ment of the Apple companies in 1969 were The Beetles under 
contract to EMI? 

A Yes. 

Q Was that an exclusive agreement? 


A Yes. 


Q Did you decide that you would try to renegotiate 


that agreement? 
A Yes. 
Q When? 


THE COURT: Can I interrupt 4 minute. 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK. N.Y. — 791-1020 


Klein - direct 1557 
You said in January 1969 you became manager 
of Mr. Lennon and his wife. Then you said subequently, 
if I recall it, you became manager for the Apple companies. 
When was the subsequently? 
THE WITNESS: On or about May 8, 1969. 
THE COURT: All right, Mr. Schurtman, I am 
sorry. 
BY MR. SCHURTMAN: 
Q After May 86,1969, did you decide that you would 
try to renegotiate The Beetles' contract with EMI? 
A I attempted to reneogiate the contract with EMI 
prior to May 8th. 
Q When was the EMI contract due to expire? 
This month, I think, January, 1967. 
Q What basis, if any, did you have to try to 
xenegotiate at that point? 
A I think I took the position that under the 
1967 agreement, which was the agreement under which The 
Beetles as a group and indiwidually were exclusively bound 
to EMI, that there was a product commitment. I don't 
remember the exact number of recordings that had to be 
delivered, but I believe it was 90, and at that point in 


time, in 1969, I believe that The Beetles had either 


delivered 90 or were quite close to it, and that although 
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they would have to render what ever future services they 
might have with regard to the recordings to EMI, they were 
under no obligation to deliver any further product, and 80 
the basis for the negotiation was the fact that although 
they would have had no obligation to deliver additional 
product if EMI wished addipnal product, we would be willing 


to negotiate a guarantee ef such product on certain 


conditions. 


Q Well, would it be fair to describe the situagion | 


as it existed then as a stand off between fhe Bettles and 
EMI? 
Yes, sir. 
Q In other words, The Beetles in your view were 
under no compulsion to deliver further product, but, I 
take it, by the same token, The Beetles could not work 
elsewhere without EMI's cofsent? 
A That is correct. 
THE COURT: Mr. Klein, I think it would be helpfu 
if you spoke a little slower and a little more loud. This 


room is hard to hear in. 


—— 
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tract what were you trying to accomplish for your clients 
at that point, what was your ultimate objective? 

A One was to renegotiate the royalty rate with 
respect to old master recordings so that all sales or all 
royalties paid on all master recordings, irrespective of 
when they were made, would be paid at a higher royalty or the 
highest royalty. 

In addition, I attempted to structure and did 
structure an agreement whereby EMI instead of licensing the 


master recordings to Capit’ 1 Records, which at that time 


Q In these negotiations for a renegotiate” con- 
| 
| 
| 
| 
| 
| 


I believe they had a 7% percent interest in, they would 


license directly to the Beatles' own company, Apple Records, | 
Inc., New York. 
The reasons behind my wanting to do this were -- 
THE COURT: What was that second? The 
structured agreement, you wanted to do what? | 
THE WITNESS: Arrange so that the Beatles' | 
recordings instead of being licensed by EMI to Capitol | 
would be licensed by EMI to Apple Records, Inc., New York. | 
Q You say your negotiationsbegan -- | 
THE COURT: What was the purpose of that? 
What difference does that make? 


THE WITNESS: In the first instance, it gave 
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the absolute and total control of the release and sale 
the Gate that the record could be released and the number 
of records which could come out to Apple Records, Inc., 
New York, and in addition to that, instead of their just 
being a royalty payable to the Beatles, they would be the 
owner, in effect, of the records, trey would be the manu- 
facturer, oa would sell finished product to Capitol, 
and if there were any differences the question would not 
be a question of royalty but -- a royalty due, but a 
question of possible conversation of goods. 
In addition, Apple Records, Inc., New York, 
received certain rights and gave specific rights to EMI. 
Q To EMI or to Capitol? 
A To Capitol. Sorry. 
Q We will get to these reservations in a moment. 
MR. SCHURTMAN: Before we get to that, your 
Honor, I am prepared to question the witness about royalty 
if you think it is necessary and appropriate. 
I hesitate to do it in open court because 
of the discussion we had. 
THE COURT: I don't need to have that. 
I don't know that there is any particular reason why I have 
to have that. 


MR. SCHURTMAN: No. The rates are in the 
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agreement. 

THE COURT: Fine. 

MR. SCHURTMAN: Your Honor, we have looked at th 
rates in the agreements. There is one slight problem. 
The rates are based on a wholesale price of EMI Records, so 
that we cannot compare them directly to the price that 
we have been talking about in this trial. 

I wonder if I could ask the witness if he 
recalls what the wholesale price of EMI Records was. 

MR. PRETTYMAN When? 

MR. SCHURTMAN: In 1969. 

Mi. PRETTYMAN: I object on the ground -~ 
I will let the witness answer. 

THE COURT: All right. 

MR. SCHURTMAN: All right. We will get that 
testimony in a different way at a later point. 

THE COURT: All right, fine. 

Q Tell us about the negotiations you had 
beginning in I assume the springof 1969 leading to the 
renegotiation of this contract. 

A I believe the first meeting I had was with the 
heads of EMI in England some time in -- before May 8, 1969, 


where I presented the contention with respect to te fact 


that the Beatles would, having delivered the 90 recordings, 
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| have no further obligations to deliver. 
THE COURT: Do we have to get into all the 
negotiations? 
SCHURTMAN : No. 
COURT: Let us try -- 
SCHURTMAN: May I lead the witness a bit? 
COURT: Yes, of course. 
SCHURTMAN: I think I can do it faster then. 
COURT: All right. 
Did you conduct these negotiations personally? 
Yes. 
Did anyone assist you? 


A With regard to EMI? 


Q First with regard to EMI and then with regard 


to Capitol. 

A With regard to EMI -- this is 1969 -- it spread 
over a period of time. The first meeting with EMI I was 
there by myself with three of the Beatles and ay 

é Q Let me put the question more specifically. Do 
you know Hsrold Seider? 

A Certainly. 

Q Was Mr. Seider employed by Abkco in 1969? 

Yes. 
What was his position at that time? 
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A You will have to give me the date and I will 
have to look at the minute books. 

Q Was he your superior or was he below you in the 
hierarchy? 

A Mr. Seider was always my superior. 

No. I was the president, he was vice 
president at that time. 

Q He worked for you at that time? 

A I was the president. 

Q When you just said he was your superior you were 
being facetious? 

A Yes, I was. 

Q Mr. Klein, the negotiations with Capitol, were 
they conducted by you or by Mr. Seider? Who was in charge 
of the negotiations? 

A I was. 

Q And Mr. Seider was your assistant, correct? 

A Mr. Seider assisted me, he and several other 
employees of Abkco. 

Q Let me show you three contracts just to make 


sure we are talking about the same things. 


First I show you Exhibit B, which is a 
contract dated January 26, 1967 between EMI and the Beatles. 


Are you familiar with that contract? 
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That was the exclusive Beatles-EMI contract, 


One of them. 
And that was the one you were tryingto 
‘renegotiate? 
A Yes, as well as the ones which went before. 
Q The ones that preceded 1967? 


A That is correct. 


Q Next I show you Exhibit C2, which is an agree- 


ment made as of September 1, 1969 between Capitol and 
Apple Records, New York. Are you familiar with that 
agreement? 

A I certainly am. 

Q Is that the agreement you negotiated 
in the spring and summer of 1969? 

A I believe that this agreement was part of 
two agreements. 

Q I will show you next Exhibit D, which is 
an agreement dated September 1, 1969 between EMI and Apple 
Records, Inc. Is that the other agreement you are 
referring to? 

A No. I believe that the Capitol-Apple Records, 


Inc.,New York agreement was more than cne. One was with 
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distributing and another was with manufacturing. 

MR. SCHURTMAN: I call upon the defendants’ 
counsel, whether they have any other agreements. This is 
all I have been furnished. 

MR. PRETTYMAN: I certainly don't have any other 
agreement in the courtroom that relates to the issues 
here. 

THE COURT: Let us do the best we can. 

Q Keep these three agreements in front of you 
because I will be referring to them from time to time. 

Take a look at the agreement dated September 1, 
1969 between Capitol and Apple. That is C-2. Do you 
remembe when that agreement was signed? 

A Yes. 
Q When? 
A In September of 1969. 


Q The agreement refers to a licensing contract 


from EMI. Does that reference pertain to Defendants' 


Exhibit D? 

A Yes. 

Q Was the license contract with EMI, Defendants' 
ft hibit D, signed at the same time as C-2? 

A No. I believe C-2 was signed by the presi- 


dent of Capitol Records in New York the first or second 
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week in September of 1969 and the license agreement between 


EMI and Apple Records, Inc., New York was signed after. 


Q Do you know when it was signed after? 

A I have a recollection December. 

Q In December? 

A Yes. 

Q Can you explain tothe Court why the parties 
signed an agreement in September 1969 which referred to a 
license agreement as part of it when the license agreement 
wasn't signed until December of 1969? 

A EMI had agreed to grant the rights to Apple 
Records, Inc., New York. The agreement -~- the major revision 
the major change with regard to all of the Beatle record- 
ings, the recording agreements, had to do with the United 
States, and this agreement was a@rafted and completed in 
one week's time in New York. 

Q Which agreement? 

A C-2. 

Q That's the Capitol agreement? 

A Correct. Was signed by Sal Ianucci, who is the 
president of Capitol. I believe I gave him a letter of 
transmittal saying that I would hold this agreement until 
EMI entered -- EMI signed their agreement, which again was 


subject to the Bank of England's consent. 
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Q You said that EMI had already agreed to the 
basic terms? 

A No, that they would agree to license Apple. 

Right. 

A Correct. 

Q Had then give you that agreement in writing 
as of September or was it oral? 

A I really don't recall. I dort know whetehr 
I had a draft of that license in September. 

Q But you didn't have a signed license agreement 
in September, did you? 

A Certainly not. 

Q From EMI? 

A Certainly not. 

Q Would you look at Exhibit C-2. That is the 
agreement between Apple and Capitol. I direct your 
attention specifically to Article III -- I believe it is 
page 24 -- Article III, Section l. Have you got it? 

A Yes, I do. 

Q That is the part that says "Apple hereby 
grants to Capitol and Distributor, and they each do hereby 


accept all of the rights which Apple derives under the 


licensing contract” -- I assume licensing contract is the 


agreement that had not yet been signed. 
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"A That is correct. 

Q -- except (1) the right to manufacture records in the 
United States, (2)the distribution by mail direct to 
consumers, and (3)" and I don't think we have to go into 3. 

Did that section represent the exceptions you 
referred to previously? 

A Yes. 

THE COURT: The what? 

MR. SCHURTMAN: The witness had testified that 
there were certain exceptions in the rights that Apple 
granted to Capitol and my question was whether these are the 
exceptions he referred to. 

THE COURT: All right. 

Q Would you also look at Article IV, Section 7. 
Look at the heading of Article IV,which says "Licensed 


Territories and Record Clubs," and then look at Section 7, 


which reads: 


"The parties hereto intend to negotiate with 
Longines Symphonette Society for the release of records 
derived from Beatles masters through the Capitol Record 
Club in the United States, Canada and/or Mexico on a non- 
exclusive basis. The parties also wish to enter into 
contracts with other record clubs." 


Looking at these two provisions, Mr. Klein, 
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my question to you is whether the words "Distribution by 
mail direct to consumers" which appear in Article III, 


Section 1 -- you will have to flip back ~-- is that 


exception synonymous or identical with the reference to re- 


cord clubs is Section 7 of Article IV? Were you talkirg 
just about one and the same thing or were you talking about 
different things? 

A No, we were talking about mail order, which 
encompasses club. 

Q Is it your recollection that mail order is a 
concept which is broader than club rights? 

A That is what I had in my mind, yes. 

Q So the two terms are not identical? 

A. No, in my mind. 

Q I take it club rights is a form of mail order, 
am I correct? 

A That is correct. 

Q But you can also have other types of mail order 
other than club rights? 

A That is right. 

Q Before the Exhibit C-2 was signed did you 
explain its terms to the various people? 

A I believe that the terms were -- each and 


every word in that agreement was read by their British 
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solicitor to them. 
Q Including Mr. Lennon? 


A Including Mr. Mc Cartney, including Mr. Lennon, 


THE COURT: Are you telling me that the British 
solicitor sat and read out loud to each of the 
Beatles this whole contract? 

THE WITNESS: I am telling you that exactly. 

THE COURT: Were you present? 

THE WITNESS: Yes, I was. It was Mr. McCartney' 
desire that each and every word be read. 

THE COURT: Literally at a sitting? 

THE WITNESS: Literally at a table at 
3 Saville Road Mr. Peter Howard sat and read each and every 
word. 

Q Perhaps if we can take two minutes, Mr. Klein, 

can you explain to the Court the context in which this was 


done, why each word had to be read? 


A I believe that Mr. McCartney was stalling for 


time so that his brother-in-law lawyer could arrive from 

the United States in time to go over this agreement which 
was to be signed and which was signed by Mr. Lennon with 

Mr. Mc Cartney present in September of 1969 in Londson. 


Q Was there some friction between -- 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


i ipl tna ip a as I ee 


Klein-direct 
THE COURT: This was September 1969. 
THE WITNESS: That is correct. 
THE COURT: And this was a sitting where all 
four Beatles were present? 
THE WITNESS: That is correct. Excuse me. 
Mr. Harrison was not there. 


THE COURT: All Beatles except Harrison? 


THE WITNESS: That is correct. 


Q Was there some friction between Mr. McCartney 
and the other Beatles at that time? 
MR. PRETTYMAN: Your Honor, I object in terms 
of relevancy. 
MR. SCHURTMAN: Only in terms of showing why 
it was read. 
COURT: I guess. 


PRETTYMAN : What difference does it 


COURT: I will allow that. 
A reason it was read aloud was not because 
of the friction between Mr. Lennon and Mr. McCartney. It 
was read aloud because Mr. McCartney wanted to stall the 
signing of this agreement until his lawyer, Mr. Eastman, ar~ 
rived in the United States, which he did, I believe, in the 


middle ofthe week, read the agreement, and he concurred in 
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the signing of it by Mr. Lennon. 

THE COURT: By Mr.? 

THE WITNESS: Lennon. Mr. Lennon I believe 
Signed the agreement which is marked C-2. 


Q Mr. Klein, let me direct your accention to what 


I believe is page 36 of C-2, which is the Capitol-Apple 


agreement, and I direct your attention to paragraph 6, which 
reads as follows: 
A I am sorry. What page is that? 
Q I believe page 36. I have the page numbers 
in pencil. 
A Yes. 
Q Are we on the same -- 
Yes. 
I refer you to Section 6, which states: 
"Neither party may assign this agreement nor 
any part therecf or rights thereunder to any person without 
the written consent of EMI except," and then there are cer- 
tain exceptions which I don't think are pertinent to this 
case. 
I also direct your attention to the licensing 
agreement, Exhibit D. That is the licensing agreement 
between EMI and Apple. On page 4 you will see paragraph 8, 


which says: 
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"Neither party may assign this agreement or 


any part thereof or rights hereunder without the written 


consent of the other save that either party may without 


such consent assign this agreement," and so forth, and then 
again there is some language not relevant. 

In other words, both agreements say that 
there may e no assignment without the consent of EMI. 

Is it your understanding that there isa 
distinction between an assignment and a license? 

A As it pertains to the language in this para- 
graph? 

Q Let's take it generally first and then we will 
focus on this paragraph. 

MR. BERGEN: Can't we just get a definition 
from the dictionary, your Honor? Mr. Klein I don't believ 
is a lawyer. I object. 

MR. SCHURTMAN: Mr. Klein negotiated this 
agreement. 

MR. BERGEN: Then ask him about the 
agreement, but not generally. Objection. 

THE COURT: Overruled. 

THE MITNESS: Does that mean I am to answer? 


THE COURT:Yes. Let's have the question read 
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(Question read.) | 

A Yes. 

Q What is your understanding of the distinction 
between an ascignment and a license? 

A An assignment is the -- in my view, the sale 
or transferring of the total asset or fee. 

If we could think of it as a bvilding with 

land under it, you could -- if yu sold something re is 


a change of -title, ownership, put you could buy a building 


a copyright -- I have a specific agreement with a group of 
writers who said if I sell the catalog or if I sell the 
copyright I have to offer it to them first. Well, this 
doesn't prevent me from licensing the use of those copy- 
rights throughout the world, even to sub publishers. And 


that is the distinction. 


and then rent it, or as in musical copyrights you might ‘ei 
| 


THE COURT: What is a license? 

THE WITNESS: A license is a specific right 
to use for a specific purpose. I could license the 
Columbia Record “lub for the Beatles' catalog for a year, 
for two years, I could license the RCA Record Club, 
I could license the then Capitol Record Club, but I couldn't 
sell those rights to someone, I couldn't sell for a fixed 


sum those rights and give up my rights, and the purpose of 
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this clause, frankly, was that I don't -- at the time 


EMI would not have entered into those agreements had 


these agreements not stayed within companies which were owne1i 
and controlled by the Beatles. 

Q By the Beatles? 

A That is correct. 

Q Let us focus on the mail order rights. 
I think you have indicated that the reference to mail order 
rights indicated that Apple, New York was to retain the ail 
order rights. 

A That is correct. 

Q That was one of the exceptions? 

A That is correct. 

Q Was it your understanding that Apple had 
the right to license mail order rights tc someone else withou 
the consent of EMI or Capitol? 

A Yes. 

Q Incidentally, could Apple control the type of 
material that John Lennon would record? 

A Apple, New York? No. 

Q Do you know -- 

No one. 
Pardon? 


No one. 
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Do you know Mr. Morris Levy? 
Yes. 
How long have you known him? 
A I think I met him in 1957. 
Q Do you remember having discussions with Mr. Levy 
in or about 1973 regarding a TV mail order package? 
. A Yes. 


Q Car. you relate to us briefly what you and Mr. 


Levy discussed at that time? 


A Mr. Levy, among ccuer people who are in the 
television mail order business, had contacted me with respect 
to a possible Beatle television package. 

At that particular time a company or two 
companies, one called UC Tape or EC Tape and another one 
operating out of New Jersey, were advertising and selling 
two-album or four-album sets of Beatle recordings taken 
from other -- not either from the masters or from recordings 
and were selling them on television. 

I believe that we were contemplating what 
action to take. One of them was to bring a lawsuit 
and the chee was the possibility of countering the sale 
of those albums on television with coming out -- by coming 
out with ovr own television mail order package, and it was. 


within that frame work that I was speaking to Mr. Levy, 
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since he was someone who actually was a leader or someone 
who had started mail order by television. 

Q And during these conversations did you tell 
Mr. Levy who had the mail order rights in the United States 
for the Beatles product? 


A Yes, I told him that Apple, New York had those 


rights and that we did not need Capitol. 


Q That you did not need Capitol. 


THE COURT: What rights did you tell him Apple 


THE WITNESS: The mail order. 
THE COURT: Did you tell him Capitol did not? 
THE WITNESS: That is correct. 

Q Did that projected Beatles television package 
ever come into being? 

A No, I was persuaded eloquently by Mr. Menon that 
the best way -- that a better way to compete with that 
television package was to put out two series of hits albums 
through the normal retail outlets,and Mr. Lennon had some 
time prior to that indicated a preference for an album 
cover which would be the last Bealte record, and having that 
concept, it was decided not to go through mail order 
but to go through the normal retail distribution channels 


with those two packages. 
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Q Mr. Klein, do you remember giving an interview 
to Playboy Magazine in November, 1971? 

A I didn't give it; it is November, 1971; it 
certainly appeared in that issue. 

Q Let me show you Plaintiffs' Exhibit 10 for 


identification, which is the November, 1971, issue of 


Playboy Magazine. 


I ask you if that contains .an interview that 

you gave? 

A Yes, it does. 

THE COURT: What is the exhibit number? 

THE WITNESS: 10. 

What exhibit is it? 

THE WITNESS: 10. 

Q I direct your attention to page 98, the first 
column. The first column gives your views on the 
negotiations with EMI in 1969, and at one point it quotes 
you as saying -- it is near the bottom -- 

"We got the boys increased royalties, but more 
important than that, we got them total control and 
ownership of their product in America." 

Did you make that statement to Playboy? 

A I probably never used the word “boys,” but that 


is the sum and substance of what I said. 
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MR. SCHURTMAN: Your Honor, since there have 


been many references to this Playboy article, I offer it 


in evidence at this time. 


THE COURT: Any objection? 
MR. PRETTYMAN: No objection. 
MR. BERGEN: No objection. 
THE COURT: Received. 
(Plaintiffs' Exhibit 10 was received in 
evidence.) 
BY MR. SCHURTMAN: 
Q Mr. Klein, let me take you on to the year 1974. 
Do you remember getting a telephone call from 
Mr. Levy on or about October 10, 1974? 
A If that is the day after Mr. Lennon's birthday, 
yes, I remember. 
Q That is the day after Mr. Lennon's birthday. 
Did you get a call from Mr. Levy that day? 
A Yes, I did. 
Q Can you tell us what Mr. Levy said to you. and 
what you said to hin? 
A He told me that Mr. Lennon was going to record 
a song which is ccontained in Abkco's publishing catalog 
and would I be willing to give him a rate, that is, a 


license at less than statutory. I indicated that -- I 
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guessed wrong -- I think I said to Mr. Levy, "I know the 


one; it is the one of Boy Falls In Live and I think he has 
already done it,"and it is like asking for a rate after 
he had done it. And he said, "No, it is not that song." 
And so I indicated to him that I would not stand in the way 
of a deal getting done if everyone else was willing to 
accept the rate; I would just give a favored nations 
deal. 

Q Do you recall anything else chat was said? 

A The conversation was over. 

Q Well, was anything said during that conversa- 


tion about Mr. Lennon making a television package? 


A I don't think so. 
Q Do you recall having your deposition taken by 
Mr. Barrett Prettyman on August 1, 19757 
A Yes. 
MR. PRETTYMAN: If it is for impeachment purposes 
I object. 
BERGEN: I object. It is his own witness. 
SCHURTMAN: In the first place, he is not 
my witness. 
COURT: Objection overruled. 
SCHURTMAN: In the second place -- 


COURT: Objection overruled. 
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Q Mr. Klein, do you recall giving the following 
testimony, and I refer to page 27 of your deposition, a 
question by Mr. Prettyman: 

*Q Did he -- meaning Mr. Levy -- indicate 

this would. be a television package? 

"A Yes, no question abqut that." 

Does that refresh your recoliection? 

I am sorry, then, I didn't understand your ques- 
tion. I thought you said whether Mr. Levy said he had 
made arrangement with Mr. Lennon to put out a television 
package. 

MR. BERGEN: That is exactly the question. 

fHE WITNESS: That is the question I thought you 
asked. Mr. Levy didn't say he made a deal with Mr. Leonnon 
on a television package. 

Q First of all, did Mr. Levy say anything during 
the conversation that Mr. Lennon was making a television 
package, regardless of for whom? 

Let us take it step by step. 

A I don't know if Mr. Levy said he was making one 
or that this package would be for television. I certainly 
was under the impression that Mr. Levy certainly indicated 
that this was a television package. 


Q Now, do you have any specific recollection that 
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Mr. Levy did not say that he hed a deal with Mr. Lennon? 
4 I don't have a recollection one way or another. 
Q Well, had you, in fact, heard perhaps prior 
to your conversation with Mr. Levy that day that there was 
soe sort of a deal between Mr. Lennon and Mr. Levy? 
A Prior to that day? 
Q Well, on that day? 
A After that day I believe a then employee of 
Abkco told me that he had been at a party for Mr. Lennon 


and that he had heard at that party that Mr. Lennon and 


Mr. Levy, or that Mr. Levy ws going to put out a television 


eR 


package of Mr. Lennon's, of an album of Mr. Lennon or with 


} 
Mr. Lennon. 


Q What was the name of that employee? 

A Mr. Peter Bennett: But I might caution you, 
because I ésked Mr. Bennett about tnis after my testimony, 
he had difficulty recalling it. 

Q When you say after your testimony, you mean 
your deposition testimony? 

A That is correct. 

Q In your deposition testimony you did testify 
that Mr. Bennett had told you about being at the birthday 
party for Mr. Lennon? 


A There is no question he told me he was at the 
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birthday party for Mr. Lennon. I specifically asked him 
whether or not it was he who informed me that Mr. Lennon 
and Mr. Levy were together going to put out a television 
package. He indicated that he could not remember whether 
he had told me that. 

Q Do you recall testifying in your deposition 
that he had told you that Mr. Seider might have told him 
about that package? 

A That is the ssme conversation. I still have 
that present belief, that that is what Mr. Bennett told me. 
I tried to confirm it with Mr. Bennett and Mr. Bennett says 
he does not recall. 


Q Now, you started to testify before that there 


did come a point where you heard about some sort of a deal 


between Mr. Levy and Mr. Lennon? 

A That is correct. 

Q When did that happen and how did it happen? 

A It is the same two conversations that I am 
referring to, the one conversation that I had with Mr. 
Levy when he asked for the rate, and I assumed by that that 
he was involved in this television package with Mr. Lennon, 
otherwise there would be no purpose in his asking me the 
rate. Mr. Lennon could have done that. And then, 


again, my remembrance of what I believe was information 
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passed on to me from Mr. Bennett. And the thisd was. a 
conversation that I had with Mr. Lennon, I believe, in 
November of 1969. 

Q Tell us about that conversation? 

A Mr. Lennon had been visiting Record World, which | 
is on the floor above the offices of Abkco, and stopped 
by to pick up an award. He stopped by. He was very 
tired. And he was just looking out the window, and I 
believe he said something to the effect, “Morris Levy says 
very nice things about you.” 

And I said, “That is nice. I like Morris, but 
I wouldn't make the deal with him." 

I indicated -- and this might sound disjointed, 
but it is the way I remember it -- I indicated to him that 
I knew about it because Mr. Levy had called and asked me 
to license or give a rate on the license for the album. 

And Mr. Lennon said to me that "I think that is premature." 
I indicated to him that Apple had those rights, and he 

said to me, "Well, let's not talk about that business 
stuff." and we just dropped it, and that is the end of the 
conversaticns that I had with Mr. Lennon, Mr. Levy, or any- 
body with regard to a television package until January of 
1975. 


THE COURT: Read back to me the testimon, about 
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the conversation with Mr. Lennon. 
(Testimony read.) 
Q Why did you tell Mr. Lennon that he shouldn't 
make the deal with Mr. Levy? 
A I didn't think he should put out a television 


package of recordings which were made of songs which: were 


hits. They were, in effect, new recordings. I just 


didn't think it was in his best- interest, and I didn't tell 
him that, I didn't say anything to hin. 

Q Did he ask you why he should not make a deal 
with Mr. Levy? 

A No. 

Q You just didn't discuss the point? 

A He was really very tired. 

Q Now, did you have any conversations with Mr. 
Levy either personally or by telephone between October 10, 
1974, when he called you for a rate and January 29, 1975? 

A I don't know if it is January 29 or January 30 
or January 31, but that is correct, I didn’t speak to him 
until one of those days. 

Q Now, did there come a point at the end of 
January when you did speak to Mr. Levy? 

A Yes. 


Q How did that corversation come about? 
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A I had received a call from Mr. Levy at a 

time when I was not in the office. On my return to the 
office I returned his call. The conversation was very 
brief, and what he said to me is, "Allen, didn't you tell 
me back in 1973 when I came and talked to you about the 
television package for the records that Apple had the 
rights?" 

And I said, "Yes." 

He said, “Okay.” and he hung up. 

Was that followed by another conversation? 

I called him. 

The same day? 

Yes. 

Did you reach him? 

Ultimately. 

And then what was said? 

THE COURT: Did you Call him the same day? 

THE WITNESS: Yes, I did. 

THE COURT: What was said? 

THE WITNESS: I asked him, “Why did call and 
hang up so abruptly? What was the problem?" 

He indicated tha* he had been had, that he had 


had an agreement with Mr. Lennon with regard to the package, 


and that t4hey had reneged on it, and h? was coming out with | 
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his own package. I don't remember if this is the conver- 
sation, the first conversation, because there were two or 

three or four or five, a number of them, during the period 
of days, and so they somewhat ran together, but I certainly 


was told by him that he was going to put out an elbum, 


and I think he told me he had the tapés. And I asked 


him or « 1 and told him that I had a very personal 
relation .ip with Bhasker Menon, who was the president of 
Capitol, and it would be really difficult for me not to call 
him and tell him this. 

I better back up a bit. 

The day before Mr. Levy's call, someone at 
Capitol, who is in charge of licensing music publishing 
rights with regard to proposed albums, called and spoke with 
Joel Silver from Abkco and esked whether or not he could 
have a rate on an Ahkco composition that Mr. Lenon was going 
to do. I assumed at that time that it was the same 
package that Mr. Levy called me about and that they were 
doing it together or whatever, and so I knew that Capitcl 
was coming out with an album, and when I found out from 
Mr. Levy that his television album was the subject of a 
dispute between the two of them and that he was coming out 
with an identical or the same album that Capitol was coming 


out with, I felt this would be a problem, and I said to him 
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of the conversation and I was going to call Bhasker Menor, 


and he said, "Fine, call him. I would like to talk to 
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him." and I did this. 


7 A Yes. 
4 8 Q What did you tell Mr. Menon? 
9 A Pretty much what Mr. Levy had indicated to =s, 


7 


with one another, and to avoid chaos and confusion that 


10 that he was coming out with the package. 
a u Q What did Mr. Menon say to you? 

2 A I don't remember his exact words, just that it 
was something he would get back to me gn I think I put 

i the proposition to him that it may be there would be two 

15 

16 on television and one being sold at the stores competing 

7 


did neither side any good it might be a good idea for Mr. 


albums, one being sold on television and one heing sold 
! 


Menon to speak with Mr. Levy. 


Did Mf. Menon say ac the time that Capitol was 


negotiating something else with Mr. Levy? 


A I don't know in which conversation it was. 


He certainly indicated to me that and told me a* that same 


time Capitol was licensing certain recordings for maii 


® FS B RB 


order package or packages with Morris' company and that 
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they were not going to terminate tuese negotiations or 
stom them because of this. And I then used that 
particular bit of character on behalf of Mr. Menon, to 
indicate that Mr. Menon was an individual who had a lot of 
character. 

Q Did you suggest to Mr. Levy that he ought to 
have a discussion with Mr. Menon? 

A I don't know whether it was I who suggested it 
or he who suggested it, but certainly I concurred in it. 


Q pid Mr. Levy indicate that he wanted to talk to 


Yes, he did, on more than one occasion. 


Did he ask you to set up a meeting with Mr. 


He asked me, yes, he did, and I made the call. 
What did Mr. Menon say? 

A He would get back to me. What he finally did, 
he said that it was a complicated situa‘ion, that see Capitol 
did not want to involve themselves in, that it was a problem 
of Mr. Lennon and Mr. Levy, and that Capitol would await the 
ins*ructions of Mr. Lennon. 

Q Did you have any further involvement with the 


situation after that? 


A Other than gporadic phone calls, nc. 
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Q Now, Mr. Klein, do you know the difference 
between a 7-1/2 IPS master tape and a 15 IPS master 
tape? 

A Not really, no. I know what it is. 

Q I am not asking you for engineering knowledge. 
But do you know that some masters are 15 IPS and some 
7-1/2? 

A Yes. 

Q Is it possible to make a commercial phonograph 
record from 7-1/2 IPS tape? 

MR. PRETTYMAN: I think the witness both here 
and his deposition has indicated great lack of knowledge 
in this field, and unless something further is establishhed 
I object to it. 

THE COURT: Do you have knowledge? Are you 
able to give an opinion on that? 

THE WITNESS: The word commercial is what 
bothers me. There are recordings that come from 
cassettes that are commercial. 

THE COURT: The word "possible" bothers me. 
Anything is possible. 

Q Let me ask a different question. 
You just mentioned that a song can even be made 


from a cassette, a record can be made from a cassette. 
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Do you know whether Mr. Lennon ever did that? 
A I think at the end of the album called 
Imagine there is a recording which came from a cassette. 
I don't think it is 20 seconds, called My Mommy's Dead. 
Q In other words, the album was manufactured from 
a cassette? Is that your answer? 
THE COURT: Let us pass this. 
Q Does EMI send off 7-1/2 inch tapes from which 
records, commercial recor@s, are to be made? 
A I don't know what size tapes they send off. 
I really don't. 
Q Let me read to you from your deposition with 
Me. Prettyman wuestioning you, at page 88: 
*Q Is it the normal practice for major 
artists to put out albums based upon or recorded from 
a 7-1/2 rough mix? 
“A Let's break them up. A rough mix, no. 
A 7-1/2 inch tape, I think thats what they send over 


from the foreign licensee. I think that EMI send 


it over, a 7-1/2 inch, from which we make the parts." 


MR. GRUMBACH: Read the next four lines? 
MR. SCHURTMAN: Yes. 
You continue to say: 


"So that is not --" 
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And then Mr. Prettyman interrupted you and said: 

“Q Was that your impression? 

"A I think so. But I am not sure. I am 
not an expert on what size the measurement of the 
tape is.” 

MR. PRETTYMAN: Part of the reason I am 
objecting, he simply does not have knowledge in this field 
and acknowledges it on the stand. 

THE WITNESS: I stand by exactly what you just 


read with specific regard to my previous deposition. 


I think that they *end us the 7-1/2. 


THE COURT: You don't deal with the recording, 
the speed of the tape used? That is not your field? 

THE WITNESS: Absolutely not. 

TEE COURT: Let us pass that with this witness. 

MR. SCHURTMAN: I have no further questions. 

MR. PRETTYMAN: May I have just a moment before 
I begin, sir? 


The COURT: Yes. 
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CROSS EXAMINATION 
BY MR. PRETTYMAN: 

Q I think you indicated -- incidentally, i am 
Barrett Prettyman and Irepresent both Capitol Records and 
EMI Records. 

I think you indicated that you are engaged in 
litigation with the Beatles. How many lawsuits are in- 
volved? Is it just one lawsuit? 

A I wish there were. Yo, a series. 

Q A number? 

I just -- more than threé. 

Are they all in one jurisdiction or are 

different places? 


Different places.. 


Do they involve difterent iss ce and overlapping 


issues? 
A Some are different, some are overlarcing. 
Q Who is suing whom? 
A It depends upon where? 
Q In some cases the Beatles are plaintiffs 
and some places they are defendants? 
A That is correct. 
Q Do you have any idea how much money is involved 


overall in terms of what is being asked and the counterclaims 
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and the whole business? 

A Were Abkco is the plaintiff I believe we 
specify $24 million plus. Where the Beatles are plaintiff 
I think they are looking for rescission. So I don't 
think they quantify. 

Q When you dealt with Mr. Levy in 1972 or '73 
in regard to a possible TV package of a Beatle album were 
the cuts that were being considered for that album more 
than one year old? 

A I have no idea. Mr. Levy indicated to me that 
wanted a license on a recording that had as yet not been 
recorded. 

Q No, no, no. I am going ali the way back 

You remember you talked about -- 


A I see. Yes, certainly. 


Q You had indicated in the early days, way 


back before this dispute came along, you had indicated that 
you had dealt with Mr. Levy in regard to a possible TV 
package. You recall that? 

A Yes. 

Q Were the songs being considered, the cuts 
_ being considered for that album, over a year old? 
A Certainly. 


Q And if they had not been over a year old would 
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you have been free to negotiate with him in regard to that 
album? 

A I really never gave it any thought. 

Q Is it not a fact, Mr. Klein, that you have 
always interpreted the one year restriction to apply to 
mail order and club rights alike, that is, that in order for 
Apple to deal with anyone in regard to a TV package that 
the various cuts to be included must in fact be over a year 
01d? 

Certainly with regard to club. 
MR. SCHURTMAN: Your Honor, I object. 
THE COURT: What is your objection? 


MR. SCHURTMAN: I don't know what this one year 


restriction that they are talking about is. 


& 


THE COURT: Can you get me oriented? Wrat 


3 


are you speaking of, Mr. Prettyman? Is there something in 


these documents? 
Yes, sir. 
Can you point to it? 


May I finish answering his 


MR. SCHURTMAN: I am sorry. 


MR. PRETTYMAN: There is a one-year restriction 


gms es & 8 & & 


in regard to certain albums being released. 
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THE COURT: Can you point it out? 

MR. PRETTYMAN: Yes. 

If you look at Plaintiffs' Exhibit C-2 -- 

THE COURT: Defendants’ C-2? 

MR. PRETTYMAN: C-2. Look at page 33, the last. 
sentence. 

MR. SCHURTMAN: May the witness look at it? 


-MR.PRETTYMAN : Doesn't he have it right 


THE WITNESS: I know the provision. 

THE COURT: All right. "No such records 
may be released through any record club earlier than one 
year after first release in the United States." 

Okay. I have the sentence. What is your 
question again? 

MR. PRETTYMAN: I am asking the witness whether 
he was dealing with Mr. Levy back in those early days, 


'72 or '73, in regard to a pekage that did in fact involve 


songs that had been released over a year prior to that 


time and that that was the reason he felt free to negotiate 
in regard to those songs. 

THE WITNESS: Mr. Prettyman, I don't believe I 
directed myself to the one yeear aspect at ais I was merely 


trying to combat a pirated television package which was on 
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-- which wae being sold on television and I believe that also 
nad recordings which were recorded and released in that -- 
you “now, within a year's span, in fact, less than a year. 
I did not address myself to that at all. 

Q You had not interpreted that clause to apply 
to any mail order, is that your testimony? 

A No, I said -- yeu asked me whether or not when 
I spoke to Mr. Levy -- 

Q Then let me with draw that and ask it to you 
more directly. 

Do you not interpret that sentence to apply to 

all mail order? 

A Do I now or -- 

Q us say now, yes. 

SCHURTMAN: Your Honor, I am not sure -- 
COURT: No, please. That is a perfectly 

proper question. 

A If mail order and club are considered the 
same, certain. 


The only reason I am making that statement, 


Mr. Prettyman, is because atthe time this agreement was negot3- 


ated the one year restriction was specifically for club, and 
that particular paragraph was negotiated at the behest of 


Capitol to insure two things: 
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One, that if a club arrangement were made by 
Apple that the Longines Symphonette, who had purchased 
Capitol's Club rights, would get the Beatle product or would 
be licensed at the same rate as someone else we might make 
it with, and the one-year period was I believe put in there 
at the behest of Capitol also so that if an album were put 
out by club a lag time as it relates to retail sales would 
occur. 

Frankly, I never though* of and I never really 


contemplated at the time this agreement was done any 


specific situation. I would have probably not put one year 


in there. It was Capitol who wanted it. 
Q You put a condition on that answer, Mr. Klein? 
You said if mail order and club are the same. But I am 
trying to get you now to focus on whether in fact you now 
believe that that provision would apply to mail order as well 
as club. 
A I don't have any opinion on it now. 
Q You don't have anyway? 
I don't have any opinion on it. 
I am sorry. I didn't hear the end. 
I don't have any opinion. 
THE COURT: You mean that one sentence? 


THE WITNESS: Whether or not mail order and 


v 
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club are the same. I think I testified that I believe 
mail order was the broad spectrum and that club was one 
factor of mail order. 

Q Is it not true, sir, that at the time that this 
contract was negotiated that you did in fact consider that 
club and mail order were the same thing, that there really -- 
for example, back in 1969 there really was no TV package 
as there is today, was there? 

A No. But you see, Mr. Prettyman, what I tried 
to do in negotiating this agreement and what I have done in 
other areas and had I been able to word the contract the way 
I would have liked to I would have taken the same position 
that most of the record companies take, and that is exclude 
everything known or hereafter known. 

We were pressed and we wre very specific. 
Capitol was not in the mail order business. In fact, 
in this particular agreement -- and I hope I am not appear- 
ing argumentitive-- but in this agreement what we were 
really trying to do was give Capitol those rights in businesses 
that they were in, md there is a specific provision 
whereby if Capitol is no longer h a particular field and if 


they want to license those rights to a third party we, 


¢ 
Apple, had the right to match the deal, to better it. 


I was attempting here to restrict what Capitol 
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was getting and to make as broad as possible -- 
Q Let me ask you this . 
THE COURT: Let him finish. 
MR. PRETTYMAN: I am sorry. 


A -- and make as broad as possible what Apple was 


getting. 
No one sat down and specifically said “Listen, 
mail order is only club." Otherwise I am sure the same 
words would have been used. 

THE COURT: What is that? 


THE WITNESS: That mail order is the same as 


THE COURT: What do you mean the same words woul 
have been used? 
THE WITNESS: Just club. 
THE COURT: In other words, if -- 


THE WITNESS: If club rights were the only 


club. Otherwise the same words would have been used. ‘ 
| 


thing that were being reserved the paragraph with the reser- 
vation would have said club rights are the only thing that 
are reserved, and that would have been the end of it, 
I believe. 

Q Mr. Klein, you had a number of conversations 
during these negotiations with regard to club rights, 


did you not, the negotiations in the Apple-EMI contract 
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actually included a number of conversations back and forth 
about club rights? 

A Yes. - 

Q Were there any negotiations about mail order 
rights as being different or broader than club rights, did yo 
discuss mail order with anyone? 

A Mr. Prettyman, the only -- the conversation 
with regard to club, the several conversations with regard 
to club, were had because the then chairman, Mr. Gortikov, 
of Capital Industries, after receiving the signed copy of 
Exhibit C-2 signed by the president of Capitol Records, 
Mr. Ianucci, attempted to renegotiate several of the terms, 
and one of the terms that he wanted to negotiate was the 
question of vlub, to insure that the Longines record club 
would zbsolutely and definitely get the record pckage 
for their club. 

I amrot a -- I don't have strong feelings 


towards allowing product to go into record cltbs. I like 


the idea of exclusivity and I did not. want a commitment. 


EMI, who had not as yet -- had not at that 
time executed their license, and who owned 70 per cent of 
Capitol, had a meeting with myself in London. I indicated 
that they were attempting to use Capitol to renegotiate 


some of the terms that they had agreed tc. I presente] 
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EMI with the signed agreement by Mr. Tanuce! and EM] <:4d 
“Well, if this is what he agreed to we will not use as 
leverage the fact that we have not entered into the license 
with you yet to get you to renegotiate it,” and at that 
particular time we agreed the followin-, amongst ourselves, 
that whereas we could refuse to deliver product, that was 
our ultimate weapon,and EMI's uli imate weapon was that they 
could always pull the license without cause. 

Q Is that your position too? Have you recog- 
nized that? 


From the very first day I think that there 


That EMI could cancel with Apple at any time? 
Absolutely. 

Q And for any reason? 

A In fact, I believe that there is a companion 
agreement between EMI and Apple which says that if they 
do that without cause the net moneys are still to be paid 
to Apple. 

Q Getting back to my question, sir, which was 
really ;aite a simple one, you indicated that there were 
discussions back and forth about club rights, and you have 
now confirmed that. | 


A Yes. 
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Q My question to you, however, was whether there 


were any discussions of any kind with anyone that you can 


recall that dealt with mail orders as such -- I am distinguish- 


ing now between mail order and club -- which dealt directly 
with the issue of mail order. 

A You are talking about during the negotiations? 

A Yes. 

A Not that I can recall. 

Q And is not that because you and the other 
negotiators in fact equated mail order and club right as 
being synonymous? 

A No, Mr. Prettyman. 

Q Let me refer you to your deposition, sir, 
beginning on page 39. I handed you the Article III, 
paragraph 1 on page 24 that we have been talking about and 
on page 40 I say” 

"Q If you will direct your attention specifically 
te subparagraph 2. 

"A Yes. 

"Q Would you tell us as best you remember all 
of the discussions that you had with anyone which led to 
theinclusion of that langauge? 

"A I just know we were going to keep all mail 


order club rights. 
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Who is ‘we"? 
Apple Records, Inc., New York. 
"Q My question, however, was tell us all of the 
discussions that you had as best you remember which ied to 
the inclusion of that language. 


"A I don't remember any specific disucssions about 


I see. 
That was just one of the terms. 


And was that discussed with Mr. Gortikov during 


I really don't recall. 
Do you recall whether it was discussed with 
Mr. Iannucci? 


"A I just don't recall. 


"9 Prior tothe inclusion of that language had you 


specifically discussed with any of the Beatles distribution 
by mail direct to consumers? 

"A You mean that we were reserving the club? 
I probably did. On the motion picture, I am not sure 
Motion pictvre sound track exclusion, I am.sure 

"9 From your language there reserving the club and 
also your prior statement that you reserved club rights, 


is that a fair assumption, Mr. Klein that equated that 
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language with the reservation of club rights? 
“A Yes, mail order and club rights. 
"Q That is, you equated the Janguage in 2 with 
a reservation of club rights in Apple as opposed to giving 
them to Capitol? 
“A That is correct. 
"Q All right. 
“A That we were not giving those rights, mail order 
and club, to Capitol. 
"Q Mail order and club? 
"A Yes." 


I apologize for reading so long, your Honor, 


but it is not fair without the total inclusion here. 


"Q You are now talking about those as not the same 
terms but different terms? 
"A Well -- 


"Q Were you thinking essentially in terms of club | 


“A No, I was thinking any order. 

"q That would include club rights? 

"A Yes. 

"Q My question was, and perhaps you answered it 
but I didn't hear it, had you discussed distribution by 


mail direct to consumers with any of the Beatles prior 
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to the negotiations leading to that contract? 

"A Prior to the negotiations leading to it? 

“9 Yes. 

"A Oh, God, you mean prior to the meeting with 
Gortikov too? 

"Q Yes. 

“A I don't know. 

"Q How about prior t» the week in September? 

"A I think that afte I got done with my meeting 
with Gortikov I called each one of them from California and 
explained pretty much what we had -- what the memorandum 
was. 

"Q And do you recall that you specifically 
mentioned as part of that discussion distribution by mail 
direct to consumers? 

"A I don't recall specifically mentioning it or 
not mentioning it.” 

On the next page: 

"Q When it came to the so-cailed mail order 
provision do you recall whether there was any discussion? 

“A. No, I don't recall any of it, except that 
we sat there and listened." 

Ther on page 69, fortunately more briefly: 


I am going back to 68: 
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*Q As I understand, you said you had an impression 
that the people from Cavitol understood it? 

"A I just knew it because we had talked about it 
for quite a while. The question of club cane up, just 
so you know it, the question of club came up continually, 
a strong desire to deliver the Beatles product to . ‘ine, 
and I wouldn't do it. 

"J mean, these . .3cussions went on over @ period 
of three years. I just would not deliver, you know, the 
product. 

“I can tell you this: I teat with Columbia 
on the possibility of putting out a4 ¢ro4- ef television -- 
excuse me -- a group of albums for <]"> and I t»ank they had 
spoken to Capitol. 

"Q On club rights? 


"A Well, that to me is mail ct <. You know, 


television package. 


yes, certainly on mail oré.". No one calkea about | 
{ 


"I told you the first introduction of televisi-m | 
was in the early part of 1973 with the possibility of com- 
batting the pirated Beatles product on television." 

Again I apelogize for the great length in 
reading. 


Is it not the purport, sir, of that testimony -- 
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MR. SCHURTMAN: Excuse me. Objection. 
THE COURT: What, Mr. Schurtman? 
MR. SCHURTMAN: Where is the inconsistency 
that Mr. Prettyman referred to? 
THE COURT: This is a long reading. We can 
argue about that later. Put your question, Mr. Prettyman. 
Q Is it not the purport of that testimony, sir, 


and did you not in fact believe when you testified that 


you really,in 1969, because of the situation, equated 


club and mail order as being one and the same thing? 
A No. 

If you would look, sir, at C-2, I believe you 
referred earlier -- 

THE COURT: You did give that testimony, did 
you not? That is your deposition that was read? 

THE WITNLSS Yes, but when he refers to the 
conversations that I had, it was conversations with other 
people regarding mail order. I didn't -- excuse me -- 
television packages. There were no conversations with 
anyone with regard to putting out a television package 
until 1973. 

THE COURT: That's what you said. 

THE WITNESS: That is exactly what I was 


referring to. 
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THE COURT: Mr. Prettyman, I will take the. 
deposition testimony and consider that. 
MR. PRETTYMAN: Sure. I understand. 
THE COURT: All right. 

Q You referred, just so there will be no con- 
fusion, to two suneceene tetuens Capitol and Apple. I wish 
you would look at C-2, sir, and see if that isn't the two 
agreements put into one. I say that because I don't want 
the record to reflect that there is a missing agreement 
here. 


In other words, the pressing and distribution 


agreements have been subsequently put into one package. 


THE COURT: You look at that. We will take 
a short break. 
(Recess. ) 
BY MR. PRETTYMAN: 
Q A couple of brief matters first, Mr. Klein. 
There was, was there not, a restriction 
ir. the 1967 contract in regard to club rights, that is, 
thatclub rights could not be given without specific per- 
mission of the individual artists or their managers? 
A If you will point it out to me. 
Q The '67 agreement. 


I am looking at that. 
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Let us pass that for a moment. 
You said -- 

A Excuse me. Is the thing we are talking about 
on page 5? 

Q I apologize for not having it in front of 
me. Can we pass it for just a moment? 

A Excuse me. To «answer that, I can tell you 
that if they -- if they, being EMI, had to get the approval 
of the Beatles before they could put out record club 
packages, they didn't get their approval and they did, Capito 
did put out television -- record club packages in the United 
States which the Longine Club had and which were subsequently 
stopped with the signing of this agreement. 

Q Yes, but the point of my question is 
there is a restriction in the contract that specifically 
dealt with the problem of club rights and the fact that 
club rights were not to be given without the approval of 
the managers or the artists, is that not true, sir? 

A If you could please show it to me. 

Q Let me pass it for a moment. 

A In fact, I believe that on page 5 EMI svecifically 


has the rights. 


Q Yes, it is on page 5. 


A Is there a restriction? Certainly 4 
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restriction on coupling, but I don't believe that there is 
a restriction on club. In fact, I believe that 
there is a specific grant I believe -- 

Q "Notwithstanding anything to the contrary, such 
records may be distributed through record clubs in the 
USA, Canada and Fs:ico if EMIR's licensee in those 
territories gives notice to the managers or artists 
of the intention of the US, Canadian or Mexican record 
clubs to advertise such records as available through record 
clubs at least ten days before commitment has been made for 
such advertising and managers or artists fail to deliver 
notice to such licnesee within three business days of the 
time such licensee's notice ‘to managers or artists is 
given that such record may not be distributed through 
record clubs in the USA, Canada or Mexico." 

Does that not min, sir, and did you not 

interpret it to mean that if rights were ‘in be given 
to record clubs that notice had to be given to the artists 
er their managers and that the artists or managers 


could prohibit the distribution through record clubs 


if they wished and that you could proceed to distribute 


through record clubs only if they failed to give 
that notice referred to? 


A Meaning Capitol could? 


SOUTHEAN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. NV. — 791-1620 


Klein-cross 

Yes. 

A Yes, and they distributed those albums through 
their club without -- 

Q I am not talking about what they distributed, 
Mr. Klein. 

THE COURT: Yes. Please. 

I think we have had it read and you don't 
disagree with Mr. Prettyman's summar, °% the meaning of that 
passage, do you? 

THE WITNESS: Not at all. 


THE COURT: All right. Let's go to something 


Q Let me ask you, sir, whether that passage is 
not the reason for the reservation of rights in the Apple- 
Capitol record agreement in regard to record clubs. 

A No. 

Q You said at one point that Apple would be 
the owner of all records after this agreement went into 


effect. You don't mean that App'e would own the masters, 


do you, to these recordings? 


A Where did -- when did I say that? 
Q You said that: while Mr. Schurtman was. examining 
you. Just tell me directly, who owns the masters 


to Beatle recordings? 
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ENMz 


And that would relate both to the Beatles 


singing as a group and to individual Beatles, is that 


correct? 


A That is correct. 


(Continued on next page.) 


Klein - cross 


Q- Now, on this business of the assignment from 
January of ‘67 to September 1 of 1969, as I understand 


you, EMI had rights throughout the world for all recordings 


of The Beetles, both as a group and individually? 


A That is correct. 

Q And in September of 1969 certain rights were 
transferred to Apple for North America? 

A That is correct. 

Q And EMI still retained its rights for the rest 
of the world? 

» That is correct. 

ae believe you said just a few minutes that EMI 
also retained the right to cancel its Apple agreement at 
any time and for any reason? 

A I s I believed they had the right to do it. 
They didn't retain it; they could have done that. 

Q I believe you also negotiated into Exhibit B, 
the EMI-Apple contract, that that contract would be 
interpreted by English law? 

A I did not; EMI did. 

Q The provision is there? 

A Yes. 

Q And that relates to the assignment and all other 


parts of the contract? 
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A I would assume so. 


Q Now, let us just look at wr theory of assign- 


ment for a moment, and in order to do this, Mr. Klein, 


I am goins “" go outside the facts of this particular case 
and pose a hypothetical. 

THE COURT: Is ‘here any way to short cut that? 
This Exhibit D ie a license agreement, isn't it? 

HE WITNESS: Yes. 

THE COURT: I did: not grant ox sell to Apple 
all of EMI's rights? 

THE WITNESS: It assigned to Apple. 

THE COURT: You just told me it was a license 
agreement. 

THE WITNESS: Correct. 

THE COURT: Now yo say in this license agreement 
it assigned. I don't want to get caught up on words. 
I am now using the word license and assignment as carefully 
as I can. This is a license agreement? Right? 

TE WITNESS: Correct. 

THE COURT: And it refers to Apple as the 
licensee? 

THE WITNESS: Correct. 

THE COURT: Now, Part 8 says neither party may 


assign and so forth? Right? 
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THE WITNESS: Correct. 

Th COURT: If the party doing the assigning 
was Apple, it would be the licensee doing the assigning? 

THE WITNESS: Correct. 

THE COURT: What can a licensee eo with its 
rights? Does it sublicense? 

THE WITNESS: What occurred was that Apple 
became the manufacturer in the United States of phonograph 
records, using the pressing plant of Capitol, the present 
facilities of Capitol to physically manufacture and using 
the distribution of Capitol to distribute in specific 
areas. The physical ownership of the finished records, 
the album in the store is th= property of Apple Records, 
New York. So that it licensed Apple Records, Inc. New 
York the right to manufacture, sell and distribute in the 
United States. 

MR. PRETTYMAN: Are you finished, your Honor? 

I think I can clarify that just a little bit. 
BY MR. PRETTYMAN: 

Q Actually, when you said a few moments ago that 


EMI assigned its rights, you regarded whatever EMI gave to 


Apple as an assignment of its rights, at least in so far 


as North America is concerned? 


A What EMI did is they licensed Apple Records, Inc. 
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New York to manufacture. 

Q So that it gave it limited rights? 

A No, it gave it all of the rights that it possess 
to do in the Ubited States. 
| Q Now, let's just say that Mr. Lennon makes an 
album. The album is now sitting there. Apple, as I 
understand your theory, could designate unilaterally that 
album as a mail order album? 

A I never said that, but -- 

Q I didn't say /.t could do that. Could it just 
unilaterally say, "This is going to be a mail order?" or does 
it have to get somebody's permission? 

A You have not followed it through. Mr. Lennon 
makes the recording for EMI under the basic '67 agreement. 
EMI then under its license licenses Apple Records, Inc. 

New York, who has the product. How that album comes out, 
whether it comes out, is purely an totally at the dis- 
cretion of Apple Records, Inc. New York. If Mr. Lennon 
decided that he did not want that album to come out, Capitol 
could not get it. 

Q I thought that is.what I said a few minutes ago. 

When Mr. Lennon puts the album out, hege is the 
album sitting here in front of you, Apple without consulting 


anybody can say, "his will be a mail order package." 
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A That is correct. 
Q Now, having designated that album as a mail 
order package, Apple can then go to X company and license 


that particular album to X company for distribution 


through television? Is that correct? 


A Yes. 
Q And once it had given, licensed that album to 
X company for distribution through television and it had not 
retained any restrictions in regard to, for example, quality 
or package or anything else, X company could under your 
theory, as I understand it, take that master tape, if you 
will, any kind of a tape that it got, and make an album 
that was of poor quality, had a jacket which was demeaning 
to Mr. Lennon, or which had a chokograph nial you could 
barely see, and coult put out any kind of an album that it 
wanted to under the license? 
Am x correct? if ft am not correct, ™ want 
you to stop me. 
MR. SCHURTMAN: I object to that last question. 
It is an utterly distorted hypothetical. 
MR. PRETTYMAN: I didn't say it is related to 
this case. 
MR. SCHURTMAN: If it is not related to this 


case I cbject to it generally. 
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THE COURT: I will overrule the objection. 
A We are not now talking about Mr. Lennon being 
the artist? 
Oh, yes. 
And the president of the company? 
Yes. 
And controlling the product? Well, if he 
made the agreement, he made the agreement. 
Q And if he said as president of the company under 
your theory that this license was going to be entered into 
ahd he retained no rights in terms of the approval of the 


final package, it is your theory that X company could take 


that album and, in effect, distribute it in any method, 


under any quality, with any album cover that it wished to? 
A It would depend upon what the agreement said. 

THE COURT: Mr. Prettyman, I gather what the 
witness is saying -- 

Mr. Klein, in other words, you are saying that 
if Apple was willing to license to X company the right to 
put the album out and if Apple reserved no right of approval 
or anything like that, X company could act without getting 
Apple's approval? 

THE WITNESS: That is correct. 


THE COURT: The question that worried me is 
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whether EMi would reserve -- 

MR. PRETTYMAN: There are several problens, 
your Honor, as it relates to this case. The testimony 
shows that if there was an agreement on October 8th, the 
testimesy is certainly in dispute as to what, if any, rights 
Mr. Lennon retained, and I think it is clear from the 
testimony that it was never spelled out, even if you 
accept the plaintiff's version, as to what Mr. Lennon said 
he would thereafter have to approve. 

THE COURT: It is self-evident if Apple just 
said you have carte blanche to do anything you want, as far 
as Apple is concerned, X company can do anything it wants. 
That is self-evident. 

BY MR. PRETTYMAN: 
Q Now, if X company does put out this album in 
any way it sees fit, it can do that without EMI's approval? 


A In the United States, Canada and Mexico I think 


Q For the rest of the world it would have to 
obtain EMI's approval? 
A For the rest of the world Apple Records, Inc. 
has no rights. 
THE COURT: Read the last couple of questions 


and answers. 
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(Testimony read.) 

Q Would EMI still own the master to that 
recording? 

A Yes, sir. 

Q And the license to X company could be in 
perpetuity? 

A Apple New York could make whatever agreement 
they wanted to. Whether or not they would make it in 
perpetuity I don't know. I don't inca what you 
are -- 

Q Could the license be in perpetuitv? Could 
Apple give a license on a particular album to X company to 
put out through television in perpetuity? 

MR. SCHURTMAN: Objection. This is a hypo- 
.thetical question having nothing to do with this case. 

THE COURT: I think Mr. Prettyman is trying 
to illustrate something. 

Objection overruled. 

I really don't know. 

What would EMI get paid, if anything? 

Nothing. 

I believe you were shown at your deposition 
the Roots album, were you not, sir? 


A Yes, I believe so. 
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Q Let me show it to you again. This is Plain- 
tiff's Bxhibit 34. 
Referring you to the back of Plaintiff's Exhibit 
34, since 1969 have you ever seen on a Beetles‘ album the 
product of other artists advertisei? 


A I can't say for sure, but I will say probably 


are not sure? 
but I would say probably not. 
Q me read you from your deposition, pages 
83 and 84. 
THE COURT: He said probably not. 
MR. PRETTYMAN: He said in his deposition 
never from '69. 
Q During the period that you wede making telephone 


calls to Mr. Menon that had anything at all to do with the 


by calls from Mr. Levy? In other words, MF. Levy would 


call you and then you would call Mr. Menon? 


A I really can't recall. 


Q Would it help you, sir, if I referred you to 


page 94 of your deposition where you are talking about your 


calls to Mr. Menon and you said, “And my phone calls to him 


would pretty much match -- in velationship to the Lennon 
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— album, would almost match the calls to Mr. Levy." 
Is that your recollection? 
If that is what I said, that is what I said. 
Q In other words, this was not Mr. Menon initiating 
calls to you in regard to this matter, was it? 
A As I said to you, if Mr. Menon remembers that 


he did not make any calls to me on his own during that 


period cf time, I really would not quarrel with him. 


Q In your deposition you said you are sure Mr. 
Menon called you at least one time, and you are not sure 
that was the subject? 

A My recollection, frankly, is that I spoke to 
Mr. Menon, and if I were to make a specific call, specifi- 
cally with regard to this album, it would be as a help to 
try to resolve a difficult situation. So they could have 
matched. But I think I also testified that I don't 
remember just making a phone call to Mr. Menon specifically 
on this and nothing else coming up. I don't know how to 
teally answer your question. 

Q Mr. Klein, I show you what has been marked 
Defendants* Exhibit 0000, which is a memorandum from 
Mr. Stanley Gortikov, dated August 8, 1969, and ask you, 
sir, if you signed that on the last page? 


A I certainly did. 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


Klein ~- cross 1623 


Q Mr. Klett. gegardless of any other differences 
in interpretatior t..’ there might be, would you agree with 
me, sir, that there has never been any question in your 
mind that es to retail sales through retail fulfilment 
centers in the United States, that those rights were not 
reserved to Apple in any way? 

A That is correct. 

Q And that those rights could not be assigned, 
licensed or given away in any other fashion without the 
approval of Capitol? 

A Absolutely, it would be in derogation of 
Capitol's rights. 

Q Will you also agree with me, sir, that as to 
the distribution of Beetle products outside of the United 
States, whether we are talking about TV or retail dis- 
tribution or anything else, that you do have to have EMI's 
approval to give a license, assign any rights? 

A I am not sure with regard to Canada or Mexico. 


I am sorry. Outside of North America? 


Q 
A Apple Records, Inc. New York had no rights. 
Q 


And, in fact, you so informed Mr. Levy at one 
point, did you not, both as to retail fulfilment and as to 
foreign rights? 


A I believe I told him as to retail fulfilment 
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some time during those early conversations, certainly. 
Q And did you not also mention worldwide rights? 
A I believe that certainly came up, but I think I 
told him that back in 1973. 
THE COURT: You told him in 1973 that -- I want 
to be clear what you told him in 1973. 
THE WITNESS: That except for the United States, 
Canada and Mexico, Apple New York had no rights. 
Q The first time that you mentioned -- 
THE COURT: Can I interrupt? 
In 1973 was there any specific discussion about 
sales of TV promoted records through retail stores? 
THE WITNESS: I don't believe so. 
THE COURT: Go ahead, Mr. Prettyman. 
You may have testified to this: 
The first time that you mentiioned to Mr. Menon 


on the: phone Mr. Levy's interest in putting out this 


album over television, did Mr. Menon express a great deal 


of surprise to you when he heard that news? 
A Yes. 
Q Now, in your Playboy article, sir -- 
@HE COURT: He was not the author. 
MR. PRETTYMAN: Wel... he was interviewed. 


-- did you get a chance to correct this, Mr. 
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Klein, after they interviewed you? 

A We tried. 

Q But they would not let you do it? 

A They said they didn't have enough time. 
out of the country. 

Q If anything in here is inaccurate I want you to 
tell me. 

The portion that has been quoted to you on 

page 98, this first column: 

"We got the boys increased royaltiscs, there is 
certainly no question about thet? You did that? 

“A Yes. 

“But more important than that, we got them 
total control and ownership of their product in 
America.’ 

That really is just not an accurate statement, 

is it, Mr. Klein? 

PY Total control, yes. Ownership of the 
physical records after they are manufactured, yes. 

Q You mean that in terms of an album that is 
going to be put out through normal channels that Apple has 
total control without any relationship to Capitol whatever? 

A As to when it comes out, the form that it comes 


out in and when it is to be released, absolutely. 
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Q Are you telling me that Capitol simply had no 


rights whatever in any Deetle-Apple album that was going to 


be put out in the United States? 
A The right was to manufacture and distribute and 


sell when Apple delivered it in the form that Apple delivered 
it. 

So that it, at least, had those rights? 

Yes, it certainly had. 

THE COURT: What rights are those? 

THE WITNESS: The rights to sell the records 


once Apple delivered them. 


Q Quoting from page 92 of Playboy, first column -- 


and, incidentally, if you did not say this, Mr. Klein, I 
hope you will tell me: 
"Playboy: Short of destrying a man that 
way would you do literally anything to accomplish 
what yeu felt you had to do for a client? 
"Klein: Yes, Zz think so. 
"Playboy: Would you lie? 
"Klein: Oh, sure. 
"Playboy: Would you steal? 
"Klein: Probably. Look, you have to survive 
You do whatever it takes, because if you don't stay 


alive in business you can't help anybody. And then 
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all the discussions about ethics and morals don't 
mean a thing.” 
Do you remember saying that? 
I remember trying to get it changed. 
Did you say it and then try to change it? 
No, they really took it out of context. 
MR. PRETTYMAN: That is all. 
THE COURT: Mr. Bergen. 
CROSS EXAMINATION 
BY MR. BERGEN: 

Q Mr. Klein, going back to the conversation you 
had with Mr. Bennett -- by the way, I represent Mr. Lennon 
and Mr. Seider -- the conversation you had with Mr. Bennett, 
do you recall testifying about that conversation at your 
deposition at page 100: 

"I just got the impression that something was 
going to happen or might happen?" 
Do you recall that? 


Those exact words, no, but if that is what I 


THE COURT: Who is Bennett? 


MR. BERGEN: He testified earlier Mr. Bennett 


had told him this. 


THE COURT: Yes. 
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Q Now, going back also to the conversation you 
had with Mr. Lennon, where I believe you said you told 
Mr. Lennon that Morris Levy had called and asked for 4 
rate, a license on a tune, he told you, “That's premature," 
do you recall Mr. Lennon saying during that same conversa~ 
tion, and quotine from your deposition, page 79, referring to 
Mr. Lennon, he said, “Why should I take it from Capitol.” 

Do you remember that? 

A Yes, he certainly said that. 

Q Now if we can just go back to the sequence of 
events that started when you received or Mr. Silver 
received a telephone cali from somebody at Capital asking 
as to a rate, do you recall what day that was? 

A No. Mr. Silver does, and if he came in and 
gave you a date, that is the date he gave me. 

Q I want to refer to your testimony at page 71 -- 

THE COURT: Mr. Silver is someone at Capitol? 

THE WITNESS: He is an Abkco employee in charge 
of the music publishing. 

THE COURT: Silver received a call from Capitol? 


THE WITNESS: Yes. 


deposition that you talked to Mr. Levy on January 29, and 


then you said, “The day before, I received or Joel Silver 
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from my office received, a call from Capitol requesting 
a license for a John Lennon album on the tune Bring It On 
Home To Me." 
A Yes, the call from Capitol to Mr. Silver was 
on the 28th, the day before, or be -re. 
Q And then you said on page 71: 
"The following day a phone call came in from 
Morris Levy. I assume -- I guess incorrectly, that 
what he was calling about was my agreement to give 
a rate." 
That would be the 29th? 
Yes. The Invy date I am sure. 
THE COURT: The Levy date you are sure? 
THE WITNESS: Yes, I checked yesterday, I looked 
at my log. 
THE COURT: That date is what? 
THE WITNESS: Thw 29th of January. 


THE COURT: And that is the date of the conversa 


| 
| 
| 
| 
1 


tion which you described where he called you and asked you 
about the prior 1973 conversation and hung up quickly? 
THE WITNESS: That is correct. 
Q Do you recall when that conversation was, the 


first call that you got from Mr. Levy on the morning of the 


29th? 
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A No, unfortunately my telephone logs only log 
those phone calls that come in that I don't answer, and I 
looked at it yesterday and it was 10.45 is when the call 
came in from Mr. Levy, when I was not there. There is a 
line through it, and I know that I called him back that 
day. I don't know what time. 

Q You don't know what time you called him back? 

A I know I got the call from Mr. Levy that I 
didn't take at 10.45 a.m. 

Q And I believe you also testified that you called 
Mr. Lennon immediately after the call from Mr. Levy, I 
mean, the one where you spoke to Mr. Levy? 

A Yes. | 

7; So that we get the sequence, Mr. Silver got the 
call on the 28th -- 


THE COURT: I have the sequence. 


an album to Morris Levy? 


A No. 


i 
| 
Q Did Mr. Lennon ever tell you that he was giving | 


Q Just so we are clear on this, in the conversation 
or one of the conversations you had with Mr. Levy on the 
29th, did you tell Mr. Levy that he could sell and dis- 
tribute this record album outside of North America without 


EMI's permission? 
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No, I don't believe that Mr. Levy asked me 


THE COURT: He was not asking you for any 


current advice at all, was he? He was just asking you 


as to what you said being in 1973? 
THE WITNESS: That is exactly what happened. 
THE COURT: He has not testified that Mr. Levy 
asked for any current advice. 

Q Did you also tell Mr. Levy in that telephone 
conversation that the rights of Capitol were limited to the 
United States and Canada and not for retail outlets or 
fulfillment centers? 

THE COURT: What is the esantion? 
(Question read.) 

THE WITNESS: I think you mean Apple. 

I can do it quickly on your deposition. 
You testified on page 97: 

“Oh, God, probably in January. January, 

February, right after he informed me -- because he 

asked me to, in effect, reconfirm that I had said to 

him that Apple Records, Inc in New York had the rights. 

I toid him my understanding, that they did, but that 

it was only for the United States and maybe Canada 


and certainly not for retail outlets, fuifillment 
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centers." 

Do you recall telling Mr. Levy that? 

Yes, in one of those conversations, certainly. 

THE COURT: I guess maybe I did not have the 
right sequence. There was the initial conversation 
where he simply called you up and confirmed what you said. 

WITNESS: Yes. 


COURT: Then did you immediately after 


WITNESS: I then tried to call him back. 
COURT: You called him back and then you 
asked why he had called you? 

THE WITNESS: Correct. 

THE COURT: And he explained and you testified 
about that. Was it after that that you called Lennon? 

THE WITNESS: Yes. 

THE COURT: Then you say that you had, oh, 
during the day and in subsequent days, several conversations 
with him? 

THE WITNESS: That is correct. 


THE COURT: Are you saying that in one of the 


conversations at some point you specifically said that in 


your view Apple had no rights for retail store sales and 


Apple had no rights for foreign sales? 
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THE WITNESS: Yes, I believe that the term 
fulfillment center as used in television sales had become 
a something which was being done, in other words, although 
they would advertise these packages on television, they 
would say "But you can buy them at Korvettes, Wooworth's,”" 
or whatever, and so that there would be no misund ‘tanding 
about any conversations I had with him in 1973, . wanted 
him to understand that there certainly was never any grant 
by EMI to Apple of mail order rights which could be sold 
through any retail outlet. 

THE COURT: Would you have any memory of when 
it was you told him that? Was it in one of those first 
two onversations? Or don't you remember? 

THE WITNESS: it was one or two days, it could 
have been the first, really, in-depth conversation. They 


all just seemed to run together. 


THE COURT: Now, that first in-depth conversation 


was the one where you called back and asked the reason? 

THE WITNESS: Correct. 

THE COURT: But you are not sure? 

THE WITNESS: No, the first in-depth conversa-~- 
tion -- yes, you are correct. After I called him back 
and said, "What was the veason?” And I got certain 


information and I said, "Having this information I feel 
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constrained to call Mr. Menon and tell him. He is a 
close personal friend. And I want to tell him. Is it 
all right?" 

THE COURT: That is what you would call the 
first in-depth conversation? 

THE WITNESS: Yes, but I am not sure that I 
spoke te him about fulfillment in that one or the phone 
conversation after. It could have been the same day or 
the day after. 

THE COURT: I understand. 

BY MR. BERGEN: 

Q What was the information you got from Mr. Levy 
in this telephone conversation? 

A They would all run together. So it is really 
hard for me. 

Q Tell us your best recollection, please? 

A I can't separate them. One, that he was going 
to put out an album, that I know I got. 

Q Did he say he was going to sell it in any 
retail fulfillment centers? 

A In that first conversation I would think not. 

Q How about the second conversation? 

I can't pinpoint it. I wish I could. 


Did he say that at some point? 
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A I don't know whether he said it or whether I 


just wanted to make sure that he was aware and that he 


would not misinterpret my saying, “Yes, I indicated to you 
in 1973 that Apple Records New York had the rights as a 
blanket right to include all fulfillment centers." 

I just wanted to be very specific about it. 

One last question: 

In your talking about Apple could unilaterally 
decide to put out an album, wasn't there a provision in 
the Apple-Capitol agreement having to do with processing 
and pressirg of the record? 

A Yes. 

Q Doesn't that provision provide that all of the 
records will be pressed and processed by Capitol, except 
for the movie sound track which is covered by Article 5, 
Section 1 and the club records in Article 4? 

I think I can refer you to the specific 
provision. Here it is. I am referring to Paragraph 1 
of Article 2. 

A It appears the only thing they are excluding is 
the motion picture sound track. 

Q And the club records? Isn't that correct? 

A Club, but, unfortunately, not mail order. 


Yes, you are right. 
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THE COURT: Let me see where we are. 

Are you saying that you interpret the agreement 
to provide that all records will be pressed by Capitol, 
except for one, motion picture track albums? Is that 
right? 

THE WITNESS: And, two, the distribution by 
direct mail to consumer, although they in Article 4, 
Paragraph 1, the club rights for manufacture are then 
reserved. 

BY MR. BERGEN: 
Q My question was, does Article 2, which covers 


pressing, provided all records will be processed and 


pressed by Capitol, except for the motion picture yrack in 


Article 3? 

THE COURT: Let me just interrupt. We can all 
read the agreement. The only reason that we are 
interested in this witness' testimony on interpretation is 
if he can enlighten us from his background and in negoti- 
ation, but to have him just sit and read the agreement and 
have him put it together -- 

MR. BERGEN: No further questions. 

THE COURT: Mr. Grumbach? 

CROSS EXAMINATION 


BY MR. GRUMBACH: 
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Q Mr. Klein, in your suits against Mr. Lennon 


personally and against Apple Records, Inc., are the damages 


that you claim in excess of $35 million? 

A I think I testified $24 million-plus. 

Q Plus 10 million? Did you spend over $800,000 
in that litigation during the last fiscal year of your 
company? 

A Yes. 

MR. SCHURTMAN: I object. 
THE COURT: Somebody asked him about his 
litigation. 

Q Is the net worth of Abkco as of its last 10-K 
$4,700,000? 

MR. SCHURTMAN: I object. 

Is that right? 

I don't know. If you say so. 

THE COURT: What are we leading up to? 

MR. GRUMBACH: I have one more question and we 
will make it clear. 

Q And of that amount, Mr. Klein, is it not true 
that $4,158,281 of the net worth of Abkco is in claims to 
rights from The Beetles? 

A No, Mr. Schurtman -- 


Q I am Mr. Grumbach. That is not correct? 
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THE WITNESS: May I explain, your Honor? 
THE COURT: No. 

Q With reference to Exhibit C-2, if a record is 
taken by EMI, a master, does the right to distribute this 
record through normal retail channels automatically flow 
to Capitol through Apple? 

A If Apple delivers the album for normal dis- 
tribution to Capitol, yes. 

Q Does Apple have the right not to deliver this 
album and yet put it out through mail order or does the 
album if it goes through mail order also go to Capitol? 

A Are you asking for my interpretation? 

Q I am asking what the agreement provides. 

MR. SCHURTMAN: Your Honor, I object. 


THE COURT: What agreement are you talking 


MR. GRUMBACH: The Apple-Capitol agreement. 


THE COURT: We have it and we do not need to 
have the witness describe it. 

Q Isn't it true, Mr. Klein, that if Apple were 
to give under your theory unilateral mail order rights to 
Big Seven, that Capitol would also have the right to put 
that record out through normal retail channels if it 


wished? 
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A No, only if Apple delivered it to Capitol. 

Q- When you say delivered it, do you mean 
physica) ly? 

A Yes, I mean physically. 

Q Where would Apple get that item it delivers to 
Capitol? 

A From EMI. 

Q So if Apple were to give anything to Big Seven, 
what it gave to Big Seven would have to physically come 
from EMI? 

THE COURT: He just said that. 


MR. GRUMBACH: No, he didn't, your Honor. 


Is that true, Mr. Klein? 


A On a pure technical basis, yes. 

Q Well, isn't that exactly the parallel of what 
you said just before with reference to Apple giving to 
Capitol? 

A No, it is not. That happened on a purely 
factual basis. 

Q Doesn't the agreement provide, Mr. Klein, that 
the master belongs to EMI and EMI gives the master to Apple 
and then Apple takes the master it got from EMI and under 
your theory unilaterally can give it to Big Seven or it can 


give it to Capitol? Is that correct? 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


Klein - cross 

With regard to mail order? 

With regard to any masters. 

THE COURT: We are just getting confused. 

I think what the witness' position is, that if 
the distribution is to be a mail order distribution, Apple 
can confer that right directly to some other party besides 
Capitol to make that distribution. 

Right? 

THE WITNESS: Correct, or do it itself. 

THE COURT: And if that is to be the only 
distribution, then it does not have to give any rights to 
Capitol. 

Isn't that right? 

THE WITNESS: That is abso.ucely correct. 

THE COURT: Now, as far as the physical things, 
I thought we heard a few minutes ago that the pressing was 
to be by Capitol. 

THE WITNESS: Correct. 

THE COURT: So physically would it not be true 


that Apple would have to get the master or whatever the 


record is going to be made from, they would have to get it 


down to Capitol to do the pressing? 
THE WITNESS: Certainly. 


THE COURT: But they would have a right to get 
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those records delivered, according to your testimony, to 
whoever was going to do the mail] order distribution? 

THE WITNESS: That is correct. 
THE COURT: And Capitol could not siphon off some 
of the records and do a retail distribution? 
THE WITNESS: No, that is correct. 
Let us go back one step, please. 
The master that would be used to press records 
is owned by EMI? 
A I am sorry. That is not correct. You are 


running things together. You are running the word master 


to be synonymous with that piece of plate that stamps out 


records. 
Q I am talking about the master recording. 


Which is embodied on a tape, correct? Who 


A EMI. 

Q And whatever Apple has which it is entitled to 
deliver to Capitol, or in the case of mail order under your 
theory to give to Big Seven or another mail order company, 
must come from EMI? Is that correct? 

A That is correct. 

Q So that if EMI did not have it and did not give 


it to Apple, then Apple would not be entitled to give it to 
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either Big Seven or Capitol? Is that right? 


A You mean didn't ave the right? That is 
absolutely correct. 

MR. GRUMBACH: I nave no other questions. 

THE COURT: Mr~ Schurtman, do you have any 
questions? 

MR. SCHURTMAN: I have two OF three. 
REDIRECT EXAMINATION 
BY MR. SCHURTMAN: 

Q On that last point, if the matter tapes are 
mae in the Unite. States by Mr. Lennon or some othef 
Beetle, how do they then get to EMI so they can come 
back to Apple to do with whatever it wants to under the 
agreement? 

A That is what I was trying to explain between 
the pure technical way the agreement was supposed to operate 
and the practical way it did. If Mr. Lennon made his 
recordings in the United States and the master tapes were 
here, he might keep the original masters here and make a 
duplicate set and send it to EMI, who would then make 
duplicates and send them to their licensees throughout the 


world. 
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Q In 1969 were there any mail order operations 
for records other than record clubs in existence? 

A tT don't know. I would be guessing. 

Q Let me ask you, for example, did Longines 
run a mail order house before tit bought a mail order 
ciub? 

MR. GRUMBACH: Your Honor, if he is going to 
guess again, I will object. 

MR. SCHURTMAN: Let him answer. 

MR. GRUMBACH: He said he would be guessing 
if he answered. 

THE COURT: I am not interested in guesses. 
Do you have any knowledge? 

A I knew that Longine was in business before 
it bought the Capitol Record Coub, certainly. 

Q Do you have any economic or personal incentive, 
Mr. Klein, to lie in favor of the plaintiffs or Mr. Levy 
in this case? 

A No. 

MR. PRETTYMAN: I object, your Honor. 


MR. SCHURTMAN: It was brought : > by you. 


THE COURT: Overruied. 


No, I don't. 


If Mr. Levy wins this case or if his companies 
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win this case do you get anything out of it? 

A No, I probably lose, because it will be less 
money for Mr. Lennon in case I prevail in the other case. 

Q One last question. Under the EMI-Apple agree- 
ment -- that is Exhibit D -- what payments are to be made to 
EMI? 

A Under the license agreement? 

Q Yes. 

A There is a separate agreement between Capitol 
and EMI. Capitol paid EMI a pressing fee, I believe. 
There is a license which accompanies all of these agree- 
ments, which really became operative at the same time. 

The amount of the royalty or the pressing fee to EMI was left 
blank. So I don't know what they were paying. 

Q But I take it that in no event would Apple 
make any payments to EMI. 

A You say no events, but that is not -- something 
do occur. Although there was no provision for it, when 
the motion picture sound track album was released Apple 
undertook to provide a royalty directly to EMI, and a-so 


provided that Capitol would manufacture the records even 


though they didn't have the rights. 


Q But that was a special deal on the motion 


picture? 
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That was a separate negotiation which we 


MR. SCHURTMAN: I have no further questions. 

THE COURT: All right. Anything further? 

MR. PRETTYMAN: No. I wanted to bring up some- 
thing else. 

THE COURT: All right. You may step down. 
Thank you very much, Mi. Kiein. 

THE WITNESS: Thank you. 

(Witness excused.) 

MR. PRETTYMAN: Your Honor, I have a special 
problem in regard to my witnesses. 

THE COURT: I am sure you do. 

MR. PRETTYMAN: Could I just mention it? 

THE COURT: Yes. 

MR. PRETTYMAN: Under the agreement that we 
suggested during the beginning of the day, I would assume 
that we would proceed with Mr. Levy's and Mr. Seider's 
cross examination so as to finish up the October 8th 
meeting. 


As you also knce.*, I have Mr. Menon and Mr. Coury 


sss ener 


here from Los Angeles. I am just looking for some resolutio 


them here. 
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jhbr 4 

I honestly do anticipate that while we 
certainly do not want to take advantage of the situation 
regarding Mr. Levy's cross examination, your Honor must 
understand that he was on the stand for quite a 
long time, he has testified to a lot of things, and 
it is extremely important to us in cross examining him to 
make sure your Honor undergands quite a number of points in 
relation to the October 8th meeting and others. 


THE COURT: Look, I have no ‘Aoubt that there 


is some important cross of all of these witnesses by the 


different lawyers. 

Now, I am sorry. I know that we agreed with 
Mr. Lennon and Mr. Coury to have them on today, but I think 
it was helpful to have Mr. Klein on. 

MR. PRETTYMAN: I am not complaining, your 
Honor. I am just looking for direction. 

THE COURT: I just feel that tomorrow -- 
it makes absolutely no difference to me how disjointed the 
thing seems to be. It is all in the record. 

If you wish to continue the cross examination 
of Mr. Levy the first thing, you can do it. If you wish to 
put your witnesses on the first thing, you can do that. 

In fact, we could go a little while longer tonight, but I 
don't think that is going to serve a lot of purpose. 
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THE COURT: Because I don't think anybody could 
be finished tonight. So it is entirely up to you. 

You want to go ahead with Mr. Coury and Mr. 
Menon first thing tomorrow? 

MR. PRETTYMAN: I will just have to speak to 
them and we will work it out. I really think the other 
suggestion of finishing up and making a motion might 
expedite things a lot more than anything else. 

THE COURT: Look, Mr. Schurtman, I want to 
be clear what you claim this contract consisted of. We 
have gotten -- as we go farther we get more and more 


information on the possible differentiation between the 


status of US mail order rights, US retail store rights 


and foreign rights of all kinds, and we have the position 
more clearly outlined all the time of EMI and Capitol. 

Now, I know there are issues all the way 
through and I am not trying to summarize it, but at this 
point I really want to know what Mr. Levy or what the plain- 
tiffs ciaim was the contract which was made. What was it? 

MR. SCHURTMAN: The contract was the following, 
your Honor: That the old settlement agreement which we 
claim had been breached would be replaced by the following 


agreement: 
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An agreement that Mr. Lennon would complete 
the oldies album with the assistance of Mr. Levy and 
Mr. Levy's companies, which was an agreement initially betwee 
Big Seven and Lennon and Apple; that the oldies album would 
be completed; that Mr. Lennon would record 15 or 16 songs, 
including some of the Spector tapes if they could be sal- 
valged; that the album to be recorded by Mr. Lennon would 
then be promoted by one of Mr. Levy's companies, and Adam 
VIII was specifically mentioned, over television. 

There was a discussion on that point as -- 

THE COURT: No, no. You tell me what the 
agreement was. 

MR. SCHURTMAN: I am trying to tell you that. 

THE COURT: Not what the discussion was; 
what the agreement was. 

MR. SCHURTMAN: The agreement was that 
as to mail order rights in the United States EMI consent was 
not necessary and that Mr. Lennon and Mr. Apple could give - 

THE COURT: Wait a minute. 

MR.SCHURTMAN : That was the agreement. 

THE ~~: That isn't an agreement. That 
is a representation. 

MR. SCHURTMAN: All right. 


THE COURT: I am being very careful to ask you 
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was the agreement for Mr. Levy to distribute this through 
mail order, through retail fulfillment centers, US, 
Foreign or what? What was the agreement? 

MR. SCHURTMAN: The agreement was that 
Mr. Levy's company would promote these records over 
television by mail order in the United States. 

It was also agreed that if EMI consent could 
be obtained then they would also distribute it, Mr. Levy's 
company would distribute it, through retail fulfillment 
centers and/or abroad. 

That was the agreement on tnat point. 

THE COURT: All right. What were the other 
terms of the agreement? 

MR. SCHURTMAN: The other terms of the agree- 
ment were that this would be a package for a single 
television promotion. The parties didnot agree 
on any specific length of time. They simply said one TV 
promotion. 

The parties agreed that Mr. Lennon would work 
together with Mr. Levy's companies in making the album, in 
working out the cover, in working out the advertising, the 
TV commercials, and so forth. 
| Another term of the agreement was that while 


the TV promotion was in progress nobody else would sell it 
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in retail, that it would be exclusive while the TV promotion 
was in progress. 

The parties agreed that the albums would sell 
at a retail price of $4.98 and that the tapes would sell 
at a retail price of $5.98. I mean 8-track tapes. 

The parties agreed that Mr. Lennon would pay 
for the recording costs and the musicians costs, and 
when I say Mr. Lennon, he would work out with Apple and 


the other companies who would pay what, but this would not 


be Mr. Levy's responsibility, and that Mr. Levy's company 


would pay for the pressing, packaging, television commercials 
and fulfillment, in other words, getting the records to the 
customers. 

It was agreed that Mr. Levy's companies would 
pay a royalty of 12 percent of the retail price to Lennon and 
Apple and that out of the 12 percent Mr. Lennon would see 
to it that Mr. Spector was taken care of and that any other 
royalties that had to be paid other than copyright royalties 
would be paid out of that 12 percent. Copyright royalties 
were to be paid by Mr. Levy's company. 

I believe, your Honor, unless I have 
inadvertently omitted something, this covers the essential 
terms cf the agreement. 


All right. Now look -- 
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MR.BERGEN: Your Honor, may we be heard just for 


THE COURT: Just a moment. Just a moment. 
There are just lots of questions that come to 
mind. One is, Mr. Schurtman, there is a serious question 
in my mind as to whether I could -- you know, it would be 
reasonable to find or assume that there would be this 
_contract covering mail order only, but leaving in abeyance, 
so to speak, the distribution through retail fulfillment 
centers. 
Now, I thought -- maybe I a mistaken -- but 
I thought that the testimony was that the mail order is not 


the biggest part of the sales through one of these TV pro- 


motions, that the biggest part is expected to be through the 


retail stores. That is because people don't like to mail 
in, they are lethargic, and they don't put stuff into the 
mail, and so they like to walk into Korvetts and Woolworths, 
and that is where the big sales are. 

In other words, to tell me that this was a 
contract simply to have a Tv mail order, leaving in abey- 
ance for let us call it an amendment or further contract~ 
ing the situation about the retail fulfillment centers, to 


say that I am supposed to find that rather than to simply 
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you know, a proposal there under discussion to be completed 
later, it seems to me is asking a lot. 

MR. SCHURTMAN : Your Honor, may I respectfully 
suqgest that your recollection isn't quite accurate on the 
point. 

THE COURT: It may not be. 

MR. SCHURTMAN:Mr. Levy testified that his comp- 
any, Adam VIII, can do either mail order or retail fulfill- 
ment centers or both. He testified that he anticipated -- 

I can't remember the exact figure, but it was in excess of 
1 million records in sales by mail order alone. It may 
have been 2 million. I have to look at the testimony. 

THE COURT: What was the 3 to 5 million figure? 

MR. SCHURTMAN: That would have included 
retail fulfillment centers and foreign. 

I think what may have confused the issue is 


when the vice president of K-Tel testified, Mr. Kives, he 


jhbr 10 

say that I am supposed to find that therewas an incomplete, 
| 
| 
| 
| 
| 
| 


testified that his company does primarily retail fulfillment 


r 
| 
centers, and he explained why. | 
On the other hand,Mr. Levy has already testified, 
and if necessary he will repeat his testimony, that his | 
company does both, that he has on occasion done TV mail 
order campaigns without going into retail fulfillment 


| 
| 
| 
| 
| 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
POLEY SQUARE. NEW YORK. N.Y. — 791-1020 


jhbr 11 
centers at all. 
THE COURT: Would they make a contract that nigh 
in that. one discussion where they say "Okay, we will make 
a firm contract. We don't know the situation about the 
retail fulfillment centers. We don't have the consent of 


EMI for foreign rights andhave got to go to London on that. 


But we will still make a contract for you to -- even though 


we don't know about retail fulfillment and we don't know 
about foreign rights, we will still make a contract for 
as much as we think we know about, and that is the mail 
order." 

MR. SCHURTMAN: There is nothing unusual 
about that, your Honor. We do it all -- 

THE COURT: And who is to do the pressing? 

MR. SCHURTMAN: On the pressing, Mr. Levy has 
indicated that he would have given the pressing rights to 
Capitol if ultimately it would have worked out. 

THE COURT: Was that worked out that night? 

MR. SCHURTMAN: Pardon? 

THE COURT: Was it decided? What did they 


agree that night? 


MR. SCHURTMAN: I don't think -- I have to 
Look at the testimony. My recollection is that they did 


not specifically discuss who would do the pressing. I may 
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be wrong on that. 

THE COURT: Isn't “hat some -- I think that Mr. 
Levy has testified that they discussed -he pressing and he 
said he would do the pressing. 

Now, he couldn't do that pressing. 

MR. SCHURTMAN: No, he would pay for the pressing 
He doesn't do any pressing at all. Mr. Levy has testified 
that on occasion he has had Capitol press records for him. 
So that would not be at all unusual. 

But let me point out on the pressing rights -- 

THE COURT: Is pressing such a standard cost 
that you can agree on that -- 

MR. SCHURTMAN: Yes, it is. 

THE COURT: In other words, it is all 
standard, he could say what Capitol would charge him. 

MR. SCHURTMAN: Pressing is essentially a 
standard cost in the industry, and Mr. Levy agreed that his 
companies would pay for it. 

I think what has happened is that the de fend- 
ants today fell back on the pressing clause in the agree~ 


ment and that is the first time they have raised it and 


_I suggest that if Capitol feels aggrieved that it did not 


get the pressing of the record it has specific remedies, 


but that does not invalidate the agreement. 
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THE COURT: The question is was there e ~-ugh 
agreed upon that night, even according to Mr. Levy's testimony, 
and I will ignore the defense testimony now, because I Ave 
been trying to go over the Levy testimony, and I just want 
to know even under that testimony what the alleged contract 
would be and whether there is enough there to constitute 
a contract. 

I must say to you I am puzzled about the 
absence of any resolution about the retail fulfillment or the 
foreign rights, particuarly the retail fulfillment. 

MR. SCHURTMAN: They simply left that point 
open, your Honor. 

THE COURT: How much money was John Lennon 
goingto make from giving Mr. Levy nothing but the mail 
order rights? 
| 


MR. SCHURTMAN: The mail order rights? Let | 


| 
t 


me suggest -- 


THE COURT: Or how much was anybody going to make) 
| 


just from mail order rights? 

MR. SCHURTMAN: Let's think about it for a 
minute. If 1 million records were sold that would be 
$5 million, of which Mr. Lennon would get 12 percent. 


I suggest that that is not an insubstantial sum. 


MR. PRETTYMAN: 12 percent? 
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MR. SCHURTMAN: It is over a million dollars. 

MR. PRETTYMAN: 12 percent minus -- 

THE COURT: Wait a minute. Where is the 
basis for the 1 million, the 1 million figure? 

MR. SCHURTMAN: Mr. Levy testified -- I am 
speaking from recollection now, as I would have to look at 
his specific testimony ~~ that through mail order alone, | 
leaving aise retail fulfillment, leaving aside foreign | 
rights, he would have sold in excess of a million records. | 

MR. BERGEN He testified it was a couple of | 
million and on his deposition he said it was 2 million. | 
MR. SCHURTMAN: I am saying in excess of a | 
million. 

MR. BERGEN: We are playing very fast and 
loose with the testimony. 

MR. SCHURTMAN: I think your testimony is a 
little better than mine, Mr. Bergen. I will rely on the 
record, as soon as I have had a chance to read it. 

THE COURT: I think overnight you better -~- 


what I would appreciate is getting a memo. You probably 


have this testimony digested. I am sure you have been 


of references so I am sure that I will cover this phase. 


I would like to get a list of references to all the 
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\ 
| 
digesting it all along. But I would just like to get 4 ae 
| 
| 
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testimony about the October 8th meeting and then I would like 


to get a list of references to all conversations, whether 
at the Gctober 8th meeting or not, about this question of 
the rights, so to speak,the conversations about getting 
permission, calling Len Wood, going to England, who 

had the rights, giving rights, and so forth. 

MR. SCHURTMAN: Of all witnesses? 

THE COURT: Of all witnesses. I assume you 
have been digesting it. I don't need a digest,but I would 
just like to have the references so I can turn quickly in 
the testimony. 

MR. SCHURTMAN: We will do as much as we can. 

THE COURT: Okay. 

MR. BERGEN: Your Honor, may I be heard just 
briefly? Very briefly, I promise, your Honor. 

MR. SCHURTMAN: Can I just finish what I was 
saying before and leave you with one last thought on the 
oral agreement. 

THE COURT: Yes. 

MR. SCHURTMAN: That is that when the parties 
made the deal they did discuss the fact, or they discussed 
it subsequently, that at some point it would be put into 


writing. Nobody ever contemplated that this would be an 
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oral agreement for alltimes. But I suggest to you there 


is a distinction in the law, and we can brief it, I think we 
have briefed it, between an agreement, an oral agreement whic 
says this shall not be an agreement until it is reduced 
to writing, and an oral agreement which says we now have a 
deal and at some convenient point we are going to put it 
into writing. 

Our position is that we had the latter category, 


that the parties did intend at some point to put it into 


delay was in fatting it into writing. 


THE COURT:Of course, I agree with you there is a 


writing, and Mr. Levy will explain, has explained what the 
| 


legal proposition. There is no question. But the question 
is really was this a situation where the delay, if you 
want to cali it that, in putting it into writing was because 
the terms of the contract had not been sufficiently agreed 
on, or is it a situation where the terms had been agreed 
on, but you are just waiting for diplomatic reasons not to 
put it in? 

MR. SCHURTMAN: That is an issue for you 
to decice, your Honor. 

THE COURT: Right. 

MR. SCHURTMAN: But if in fact you accept 


our position that there was a delay in putting the thing 
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into writing, then I suggest to you that once it had been 
put inte writing all the usual boiler plate would probably 
and presumably have been included, because a lot of these 
clauses that you find in the agreement,.90 percent are pure 
boilerplate. They put them in over and over again. I mean, 
the clause on accounting, for example, I think one 

witness -- 

THE COURT: I haven't been questioning you on 
accounting. I hope I am not talkinjabout boiler plate here, 
because I know what you are talking about. But the thing 
about the retail fulfillment, whether Mr. Levy is going 


to have a right to market through retail stores, that 


MR. SCHURTMAN: No, that is an important issue. 
THE COURT: I am not trying to talk about 


boiler plate. 


obviously isn't boiler plate. 
} 
| 


Okay. Mr. Bergen. 

MR. BERGEN: Your Honor, this is the first time 
the defendants have heard since this case started a year 
ago that the alleged contract, the alleged oral] contract, 
was one for mail order rights in the United States and then 
if EMI's permission would be obtained then they would go 


on to something else. 
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have been told that this was a package for a single TV 
promotion and that the parties did not agree to any specific 


period of time. 


The complaint in this action alleges -- I just | 


want to read the one paragraph -- "In or about October 1974 
Lennon, individually and on behalf of Apple, agreed that 
the October 1973 settlement would be modified to provide that 
Lennon would record approximately 15 rock and roll songs, 
including several songs previously recorded under the 
production of one Phil Spector, which would be sold as a 
record and tape under the title rights by Big Seven or 
its assignee on a worldwide basis through mail orders 
and retail fulfillment centers by means of television 
merchandising." 

That is what Mr. Levy's January 9, 1975 letter 
to Mr. Dolgenos says. We have asked the plaintiffs in 
a demand for a bill of particulars in the State Court, 
interrogatories -- 

THE COURT: Let me see the letter. Can I 
see the letter? 

MR. GRUMBACH: It is 31. 

MR. BERGEN: Every time we have asked them 
what the agreement was they have given us a Chinese copy 


word for word of the allegation of the complaint. 
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THE COURT: When did you ask? 

MR. BERGEN: We asked in February in a demand 
for a bill of particulars. We asked in interrogatories that 
were received by Apple Records. 

MR. PRETTYMAN:And Mr. Levy's deposition testimony-- 


THE COURT: Wait a minute. Just one at a 


Look, I would appreciate -- I haven't aone 
through all that discovery, to say the least, and I think 
I should get, and you can work it out with Mr. Schurtman, 
because I want it complete, but I would like to have 
tomorrow morning, in addition to the materials I asked for a 
minute ago, I would like to have Xerox copies of -- well, 
you can start with the complaint paragraph, but I want to 
have Xerox copies of any demand for bill of particulars 
or interrogatory asking for the nature of the contract and 
I would like to have the answer to it and then any 
deposition testimony. 

I am not so worried about the worm, but I have 
a file in there, you know, two feet thick. You can take the 
Court file or whatever you want to do, but if I could just 


have before me in some conveneint form that material. 


MR. BERGEN: I would also like to add just 
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one thing on the last point that Mr. Schurtman said. 
In Mr. Levy's deposition he testified, and I quote: 

*o At the conclusion of that meeting did you 
anticipate that the deal which you felt you had reached would 
be reduced to writing at a subsequent date? 

"A Not really, no.” 

THE COURT: . Okay. You talk about the 
presentation of witnesses. As I said, I am willing to have 
Mr. Coury and Mr. Lennon go on, but I do want to come to 
grips, and I think without any short-shrifting of anybody we | 
can, fairly promptly now, come to grips with this question 
of whether there was an agreement or not. I will hear 
all the evidence that is necessary on both sides on that 
point, but I want to -- I think we are zeroing in on that 
and I think we can continue and get some resolution of 
this problem. 


See you -- 


| 
MR. PRETTYMAN: Your Honor, just so everybody | 


will be on notice, I think in the light of this development 
that we will postpone Mr. Menon's and Mr. Coury's testimony. 
THE COURT: Okay. 
(Adjourned to Wednesday, January 28, 1976, 


act 10:00 a.m.) 
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